


Form No. 7

San Francisco

Law Library

No. JAfA-/.
Presented by

EXTRACT FROM BY-LAWS

Section 9. No book shall, at any time, be taken from the

Library Room to any other place than to some court room of a

Court of Record, State or Federal, in the City of San Francisco,

or to the Chambers of a Judge of such Court of Record, and

then only upon the accountable receipt of some person entitled

to the use of the Library. Every such book so taken from the

Library, shall be returned on the same day, and in default of

such return the party taking the same shall be suspended from

all use and privileges of the Library until the return of the book

or full compensation is made therefor to the satisfaction of the

Trustees.

Sec. n. No books shall have the leaves folded down, or be

marked, dog-eared, or otherwise soiled, defaced or injured. Any

party violating this provision, shall be liable to pay a sum not

exceeding the value of the book, or to replace the volume by a

new one, at the discretion of the Trustees or Executive Commit-

tee, and shall be liable to be suspended from all use of the

Library till any order of the Trustees or Executive Committee

in the premises shall be fully complied with to the satisfaction

of such Trustees or Executive Committee.

ILCOX & CO.







..44:^'^ No. 3492
I ::2L(4

United S^tatea

Oltrmtt Olottrt of Ajip^ala

ALASKA TREADWELL GOLD MINING COM-
PANY, a Corporation,

Plaintiff in Error,

vs.

MAY MUGPORD,
Defendant in Error.

Sfrattam|it of ^Anrxxh,

Upon Writ of Error to the United States District Court for the

District of Alaska, Division No. 1.

FILED
^

JUL 1-1920

r. D. MONCKTON,
OL««IC.

Filmer Bros. Co. Print, 830 Jackgon St., S. P., Cal.



Digitized by tine Internet Archive

in 2010 with funding from

Public. Resource.Org and Law.Gov

http://www.archive.org/details/govuscourtsca9briefs1264



No. 3492

CO^trrmt OInurt of ^ppmU
Jjir tljf JJmtlj CUtrnttt

ALASKA TREADWELL GOLD MINING COM-
PANY, a Corporation,

Plaintiff in Error,

vs.

MAY MUGFORB,
Defendant in Error.

©ranarnpt of Slworli.

Upon Writ of Error to the United States District Court for the

District of Alaska, Division No. 1.

Filmer Bros. Co. Print, 880 Jackson St., S. F., Oal.





INDEX TO THE PRINTED TRANSCRIPT OF
RECORD.

[Clerk's Note: When deemed likely to be of an Important nature,

sxTors or doubtful matters appearing in tlie original certified record axe

printed literally in italic; and, likewise, cancelled matter appearing In

the original certified record is printed and cancelled herein accords

ingly. When possible, an omission from the text is indicated by
printing in Italic the two words between which the omission seema to

eoeur.}

Page

Amended Answer to Amended Complaint 6

Amended Complaint 1

Assignment of Errors 403

Bill of Exceptions 15 ,,

Bond on Writ of Error 414

Certificate of Clerk U. S. District Court to Tran-
[

script of Record 419
,

Citation on Writ of Error 417

Decree 400

DEPOSITIONS ON BEHALE OE PLAIN-

TIFF:
MUGFORD, EDWARD S 68

Cross-interrogatories 73

DEPOSITIONS ON BEHALF OF DEFEND-
ANT:

DICKMAN, ELEANOR 331 .

Cross-examination 334

MIDFORD, DR. G. F 341

Cross-examination 347

Redirect Examination 369 ^

Recross-examination 370



ii Alaska Treadwell Gold Mining Company

Index. Page
EXHIBITS:

Plaintiff's Exhibit "C" (Book of Minutes

of the Treadwell Club) 421

Defendant's Exhibit No. 1 (Blueprint) 502

Defendant's Exhibit No. 2 (Photograph of

Exterior of Treadwell Club) 503

Defendant's Exhibit No. 3 (Constitution

and By-Laws of the Treadwell Club) . . 504

Defendant's Exhibit No. 4 (Minutes of

Monthly Meeting of Treadwell Club

Dated April 3, 1911) 511

Defendant's Exhibit No. 5 (Minutes of

Monthly Meeting of Treadwell Club,

Dated March 6, 1911) 512

Instructions of Court to the Jury 385

Judgment , 400

Names and Addresses of Attorneys of Record. . . 1

Order AUowing Writ of Error and Fixing

Amoimt of Supersedeas and Cost Bond .... 411

Petition for Writ of Error ,
409

Praecipe for Transcript of Record 418

Reply 12

Stipulation and Order Re Original Exhibits .... 399

TESTIMONY ON BEHALF OF PLAIN-
TIFF:

BRADLEY, P. R 145

Cross-examination 146

DAWES, DR. LEONARD P 123

Cross-examination. .i. 131

Recalled < 136

Recross-examination 136



vs. May Mugford. iii

Index. Page

TESTIMONY ON BEHALF OF PLAIN-
TIFF—Continued

:

HEBERT, FRED W.—In Rebuttal 376

LEAMING, B. F 97

Cl"oss-exaniinjation . ., 106

Redirect Examination 122

Recalled in Rebuttal 378

MUGFORD, EDWARD 78

C^ross-examination. ., 87

Recalled 142

Recalled in Rebuttal j 374

Recalled in Rebuttal 380

MUGFORD, MRS. EDWARD 90

Ci'oss-exiamination. .i 95

Recalled 380

MUGFORD, MAY
i 15

Oross^examination . ., 42

Redirect Examination . . ., 62

Recalled 75

Recross-examination 76

Recalled—Cross-examination 133

Recalled—Redirect Examination 140

Recross-examination 141

Recalled in Rebuttal 374

TESTIMONY ON BEHALF OF DEFEND-
ANT:

BRAHM, MRS. ESTHER 312

Cross-examination 315

BRAHM, JOHN C. . . ., 320

Cross-examination 322



iv Alaska Treadwell Gold Mining Company

Index. Page

TESTIMONY ON BEHALF OF DEFEND-
ANT—Continued

:

BROWN, DAVID 238

Cross-examination 239

CHRISTOE, JAMES 285

Cross-examination 291

DEMYTT, LEO
,

199

Cross-examination 204

Redirect Examination 207

FERRIS, LYMAN S ,243

Cross-examination 261

Redirect Examination 282

Direct Examination (Continued) 283

Cross-examination 284

FRANZ, WILLIAM 297

Cross-examination 300

Recalled 372

Cross-examination 372

HORNER, C. R :
223

Cross-examination 226

JOHNSON, C. W 207

Cross-examination 210

Redirect Examination 218

LAGERGREN, A. D .,. . 306

Cross-examination 309

LOOMIS, MRS. ALICEM 329

MARTIN, HENRY 148

Cross-examination 161

METZGAR, L. H 167

Cross-examination. 172



vs. May Mugford. v

Index. Page

TESTIMONY ON BEHALF OF DEFEND-
ANT—Continued

:

Redirect Examination 174

Recross-examination 175

Redirect Examination 175

Recalled 241

Cross-examination 242

OSTERBERG, CHARLES 232

Cross-examination 235

SHUDSHIFT, A. J 226

Cross-examination 236

SLOANE, Dr. L. 335

Cross-examination 340

SUTHERLAND, A 326

VEASIE, D. B 296

Cross-examination 297

WILLIAMSON, JOHN 220

Cross-examination 222

WILSON, J. W 176

Cross-examination 185

Redirect Examination 189

Direct Examination (Continued) 190

Cross-examination 193

Cross-examination 197

Yerdict 396

Writ of Error 412





Names and Addresses of Attorneys of Record.

HELLENTHAL and HELLENTHAL, Juneau,

Alaska,

Attorneys for Plaintiff in Error.

RODEN and DAWES, Juneau, Alaska, and

A. H. ZIEGLER, Esq., Ketchikan, Alaska,

Attorneys for Defendant in Error.

In the District Court for the Territory of Alaska,

Division Number One, at Juneau.

No. 1768-A.

MAY MUGFORD,
Plaintiff,

vs.

ALASKA TREADWELL GOLD MINING COM-
PANY, a Corporation,

Defendant.

Amended Complaint.

Plaintiff for her cause of action against the de-

fendant alleges:

I.

That plaintiff is a resident and inhabitant of

the town of Treadwell, Territory of Alaska.

II.

That defendant is a corporation duly organized,

created and existing and doing business in the Ter-

ritory of Alaska; that at all times hereinafter men-

tioned, defendant was engaged in operating a large
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group of mines and conducting a large mercantile

business at Treadwell, Alaska.

ni.

That on or about August 17, 1916, and for a long

time prior thereto, plaintiff had been employed by

the defendant in its general merchandise store in

said town of Treadwell.

IV.

That on or about August 17, 1916, defendant

owned, controlled and operated a large building

located upon its mining claims in the said town of

Treadwell, which said building was known and called

the "Club-house"; that said building was operated

by defendant company as and for the place of recre-

ation and amusement for its employees ; that imme-

diately in front of said club-house defendant com-

pany had erected a platform running the full length

[1*] of said club-house building, which said plat-

form was constructed of planks placed upon piling;

that said platform was used by defendant company

and by its employees and by the public generally

as a street and as a means of ingress and egress to

and from said club-house.

V.

That on or about said August 17, 1916, plaintiff,

in company with a large number of the employees

of the defendant company, was at said club-house

attending a dance and entertainment; that plaintiff

was at said place at the invitation and request of the

*Page-number appearing at foot of page of original certified Transcript
of Record.
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defendant company and with its knowledge and con-

sent.

VI.

That when plaintiff was leaving said club-house

she walked out through the open door leading to the

platform or street in front of the building; that as

she attempted to step down on to the platform she

fell through a large hole where a plank had been

broken a moment before ; that said plank, as plainti:ffi

is now informed and believes, had broken and given

way as it was stepped upon by some persons imme-

diately preceding plaintiff; that plaintiff fell a dis-

tance of approximately twelve feet to -the beach

below; that in falling, her head struck an iron pipe

or bar; that she was rendered unconscious from the

shock; that she thereby sustained severe injuries to

her head and spine; that she was severely bruised

about the back, legs and body.

VII.

That as a result of said injuries, plaintiff has

suffered great pain of body and distress of mind;

that her nervous system has been shattered and the

injuries to her head and spine are permanent in

character; that ever since said accident she has

suffered, and she will continue to suffer, great pain;

that she is wholly unable to work and will continue

through life to be wholly unable to work or to sup-

port herself. [2]

vni.
That the place where plaintiff was injured was

entirely under the management, control and super-
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vision of the defendant company; that the plank or

planks which had been broken as above described,

were old, weak, loose, rotten, and wholly unsuitable

and unfit for the purpose for which they were used;

that the defendant knew, or ought to have known,

the condition of said planks; that plaintiff did not

know, and had no means of knowing, the condition

of said planks; that it was the duty of defendant to

exercise ordinary care to keep said platform and

said planks in reasonable repair; that defendant was

negligent in failing so to do; that it was also the

duty of the defendant to keep the platform imme-

diately in front of the door of said building well

lighted in order that persons walking across the

same might see said platform clearly; that defend-

ant was careless and negligent in failing to perform

its duty in this regard; that on the night plaintiff

fell through said platform it was very dark and on

account of said darkness plaintiff was unable to see

where she was walking; that plaintiff's injuries were

caused by the gross carelessness and negligence of

the defendant in failing to furnish sufficient light

and in failing to exercise ordinary care in keeping

said platform and said planks in reasonable repair.

IX.

That said plaintiff was, at the time of the accident

above mentioned, thirty years of age, was in good

health, and was earning and capable of earning the

sum of seventy-five ($75.00) dollars per month;

that plaintiff was dependent upon her own efforts

for support; that on account of her injuries as a
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result of the accident aforesaid plaintiff has been

continuously under the care of physicians; that she

has expended for medical attention the sum of three

hundred twenty-five dollars ($325.00); [3] that

by reason of the injuries aforesaid plaintiff has been

damaged in the sum of Twenty-five Thousand Dol-

lars ($25,000.00).

WHEREFORE, plaintiff prays judgment against

the defendant in the sum of $25,325.00i, together with

her costs and disbursements herein expended.

Z. R. CHENEY,
Attorney for Plaintiff.

United States of America,

Territory of Alaska,—ss.

Z. R. Cheney, being first duly sworn, on oath de-

poses and says: That he is the attorney for the

plaintiff in the above-entitled action; that he has

read the foregoing amended complaint, knows the

contents thereof, and that the same is true as he

verily believes; that he makes this verification for

the reason that the plaintiff is not within the First

Judicial Division of Alaska or within the jurisdiction

of this court.

Z. R. CHENEY.

Subscribed and sworn to before me this 18 day of

February, 1919.

[Seal] H. L. FAULKNER,
Notary Public for Alaska, Residing at Juneau.

My commission expires Nov. 14, 1922.
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Copy received and service accepted this 18 day of

Feby., 1919.

HELLENTHAL & HELLENTHAL,
Attys. for Deft.

By R. E.

Filed in the District Court, District of Alaska,

First Division. Feb. 19, 1919. J. W. BeU, Clerk.

By John T. Reed, Deputy. [4]

In the District Court for the District of Alaska,

Division Number One, at Juneau.

Case No. 1768^A.

MAY MUGFORD,
Plaintiff,

vs.

ALASKA TREADWELL GOLD MINING COM-
PANY, a Corporation,

Defendant.

Amended Answer to Amended Complaint.

Comes now the defendant and leave of Court

having first been had and obtained, files this, its

amended answer, and for answer to amended com-

plaint herein, admits, denies and alleges as follows:

I.

It admits the allegation contained in paragraph

one of the complaint.

n.

It admits the allegation contained in paragraph
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two of the complaint except that it was or is en-

gaged in operating a large group of mines, which it

denies.

III.

For answer to paragraph three of the complaint

the defendant admits the same and alleges that the

plaintiff was employed by the defendant in its gen-

eral merchandise store up to and including the 30th

day of August, 1916, which said store was conducted

in connection with and as a part of its mining oper-

ations at Treadwell, Alaska.

IV.

For answer to paragraph four the defendant de-

nies each and every allegation in said paragraph

contained. [5]

V.

For answer to paragraph five of the complaint

herein the defendant admits that on the 17th as well

as on the 30th day of August, 1916, the plaintiff

in company with a large number of the employees

of the defendant company was at the club-house

referred to in the said complaint attending a dance

and entertainment but denies that the plaintiff was

at said place at the invitation and request of the de-

fendant company.

VI.

For answer to paragraph six the defendant admits

that the plaintiff left said club-house and stepped

out of a door on to the platform immediately in

front of said door and that she fell through a large

hole where a plank had been broken a moment
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before, to the beach below, but denies that said plank

had broken and had given way, as it was stepped

upon by persons immediately preceding plaintiff or

otherwise, but avers: That said plank was broken

by one Perry Delo, an athletic man possessed of

great strength, and other persons whose names are

unknown, who, immediately before plaintiff fell

through the hole as alleged, stood in the doorway,

which was somewhat higher than the platform in

front thereof, from where they jumped up into the

air a considerable distance above the platform and

then descended with sudden force and violence so

that their entire weight came down on the plank

that was broken as a result of which said plank gave

way and broke, and but for said conduct of the said

persons, said plank would not have given way;

and the defendant further denies each and every

allegation in said paragraph contained except as

hereinbefore expressly admitted.

VII.

For answer to paragraph seven the defendant de-

nies each and every allegation in said paragraph

contained. [6]

Yni.
For answer to paragraph eight the defendant de-

nies each and every allegation in said paragraph con-

tained.

IX.

For answer to paragraph nine the defendant de-

nies each and every allegation in said paragraph

contained except that prior to August 30th, 1916,
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the plaintiff was being paid seventy-five ($75.00)

dollars per month for her services.

Defendant further answering for its first affirma-

tive defense alleges:

I.

That it is a corporation duly organized and exist-

ing, authorized to do and doing business in the Ter-

ritory of Alaska, that it was so authorized and doing

business at all times hereinafter mentioned, that it

has fully complied with the laws of the Territory

of Alaska in regard to foreign corporations doing

business in the territory and has paid all of the re-

quired license fees to the territory including the

license fee due January 1, 1918.

II.

That on and prior to the 30th day of August, 1916,

a voluntary organization known as the Treadwell

Club, of which all of the employees of the defendant

company were members, owned, controlled, operated

and was m possession of a building known as the

club-house, which building is referred to in para-

graph four of the complaint herein, as well as the

platform extending along the front of said building.

in.

That on the 30th day of August, 1916, the Tread-

well Fire Department, a voluntary organization

composed of certain residents [7] of Treadwell

and Douglas, with the permission and consent of

the Treadwell Club aforesaid, gave a public dance

and entertainment in the said club-house, which was

attended by the public generally as well as by the

employees of the defendant company.
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IV.

That, on the 30th day of August, one Perry

Delo and another person whose name is unknown,

jumped from the floor of the club-house building

into the air in such a manner as to precipitate their

entire weight upon the board in the platform imme-

diately in front of said club-house door and a con-

siderable distance below the same; that, as a result

thereof, and because of the weight of said persons

and the force with which they came down on said

board, said board in said platform gave way and

broke, owing to said unusual and unexpected force.

That said board was soimd and would not have

broken except for said acts of said persons, but was

of sufficient strength to withstand the ordinary uses

for which the same was designed, and that if there

were any defect in said board, such defect was a

hidden defect therein, which was not visible or

noticeable and could not be detected by employing

the highest degree of care in inspecting the same.

That said board was a twelve (12'0 inch plank

three (3'') inches thick and in good condition, unless

there was a hidden defect therein, and that said plat-

form containing said board had been, previous to

the evening of August 30th, 1916, carefully in-

spected, and that the same was to all appearances

sound and without defect, and in aU respects, safe.

That immediately after said board had been broken

as above described, and while knowledge of said

break had not been communicated to the said Fire

Department, [8] the Treadwell Cltub or to this
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defendant, the plaintiff, in company with others,

negligently and without the exercise of reasonable

care, left said door of the said club-house in a rush

and without first observing where she was going,

and that, in so doing she stepped carelessly into the

hole existing where the board had been broken as

aforesaid, and fell to the beach below. That the

negligence of the plaintiff in so stepping through

said hole as aforesaid directly contributed to and

was the immediate cause of her injury.

V.

That the plaintiff for a long time next prior to

August 30th, 1916, had been ill and complaining both

of her back and of headaches caused by a pronounced

astigmatism of her eyes and by female trouble.

WHEREFORE the defendant prays that the cause

be dismissed and that it be allowed its costs herein

incurred.

HELLENTHAIi & HELLENTHAL,
Attorneys for Defendant. [9]

United States of America,

Territory of Alaska,—ss.

P. R. Bradley, being first duly sworn on oath,

deposes and says: That he is the Consulting Engi-

neer of the defendant company; that he has read the

foregoing answer, knows the contents thereof and

that the same is true, as he verily believes.

Subscribed and sworn to before me this day

of November, 1919.

Notary Public for Alaska.
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My commission expires the 15th day of December,

1921.

Filed in the District Court, District of Alaska,

First Division. Nov. 24, 1919. J. W. Bell, Clerk.

By —, Deputy. [10]

In the District Court for the District of Alasha^ Divi-

sion Number One, at Juneau.

No. 1768-A.

MAY MUGFORD,
Plaintiff,

vs.

ALASKA. TREADWELL GOLD MINING COM-
PANY, a Corporation,

Defendant.

Reply.

Comes now the plaintiff and replying to the de-

fendant's answer to the amended complaint, alleges:

I.

Replying to paragraph I of said answer, entitled

:

'* First Affirmative Defense," plaintiff admits all the

allegations of said paragraph.

II.

Replying to paragraph II of said first affirmative

defense, plaintiff denies each and every allegation

therein contained.

III.

Replying to paragraph III of said first affirmative

defense, plaintiff admits that the dance and enter-
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tainment given at the building known as the Tread-

well Club, at the date upon which the plaintiff re-

ceived the injuries described in her complaint, was

given under the auspices of the Treadwell Fire De-

partment, and except as herein admitted plaintiff

denies each and every allegation in said paragraph

III contained.

IV.

Replying to paragraph IV of said first affirmative

defense, plaintiff admits that on or about the 30th of

August, 1916, the exact date being unknown to plain-

tiff, plaintiff attended a dance at the Treadwell club-

house ; that as she went out of the door of said club-

house onto the platform, she fell through the [11]

platform to the beach below and except as herein

admitted plaintiff denies each and every allegation,

and each and every part thereof, in said paragraph

IV contained.

V.

Replying to paragraph V of said first affirmative

defense, plaintiff denies each and every allegation,

and each and every part thereof, in said paragraph V
contained.

WHEREFORE, plaintiff prays judgment as in

her complaint.

Z. R. CHENEY,
Attorney for Plaintiff. [12]

United States of America,

Territory of Alaska,—ss.

Z. R. Cheney, being first duly sworn, on oath de-

poses and says : I am the attorney for the plaintiff

in the above-entitled action. I have read the fore-
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going reply, know the contents thereof, and the same

is true as I verily believe. I make this verification

for the reason that the plaintiff is now absent from

the First Division of the District of Alaska and from

the jurisdiction of this Court.

Z. K. CHENEY.

Subscribed and sworn to before me this 29th day

of March, 1919.

[Notarial Seal] H. L. FAULKNER,
Notary Public for Alaska, Residing at Juneau.

My Commission expires Nov. 14, 1922.

Copy received and service accepted this 31st day

of March, 1919.

HELLENTHAL & HELLENTHAL,
Attorneys for Defendant.

Piled in the District Court, District of Alaska,

First Division. Apr. 5, 1919. J. W. Bell, Clerk.

By L. E. Spray, Deputy. [13]

In the District Court for the District of Alaska, Div.

No. One, at Juneau.

No. 1768-A.

MAY MUGFORD,
Plaintiff,

vs.

ALASKA TREADWELL GOLD MINING COM-
PANY, a Corporation,

Defendant
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Bill of Exceptions.

Filed in the District Court, District of Alaska,

First Division. Apr. 7, 1920. J. W. Bell, Clerk.

By L. E. Spray, Deputy. [14]

Be it remembered that this cause came on regularly

for trial on the 13th day of January, 1920, before the

Honorable Robert W. Jennings, Judge of the United

States District Court for the District of Alaska,

Division Number One, holden at Juneau, and a jury

having been empaneled and sworn, the following pro-

ceedings were had

:

The plaintiff, to maintain the issues on her part,

called as witnesses in her behalf the following named

persons : May Mugford, the plaintiff, E; E. Mugford,

Edward Mugford, Mrs. Edward Mugford, B. F.

Leaming, Dr. Leonard P. Dawes, P. R. Bradley, who,

being each duly sworn to tell the truth, the whole

truth and nothing but the truth, testified on oath in

answer to questions as is hereinafter made to appear.

Testimony of May Mugford, in Her Own Behalf.

MAY MUGFORD, the plaintiff, being first duly

sworn to tell the truth, the whole truth and nothing

but the truth, testified in her own behalf, in answer

to questions, as follows

:

Direct Examination.

(By Mr. RODEN.)
Q. What is your name ? A. May Mugford.

Q. Are you the plaintiff in this case. Miss Mug-

ford? A. I am.

Q. Where do you live ?
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(Testimony of May Mugford.)

A. I lived at Treadwell at the time of the accident.

My home is in Seattle now.

Q. When was that ?

A. The time of the accident ?

Q. Yes. Bo you remember the time of year?

A. It was 1916, August 30th.

Q. On August 30, 1916. Were you living alone at

that time at Treadwell?

A. I was living with my parents.

Q. Living with your parents. What occupation or

business were you following just prior to the acci-

dent?

A. I was employed by the Treadwell Company, in

the drygoods department, as clerk.

Q. How long had you been employed in the dry-

goods department?

A. Well, just about three years, not quite three

years. [15]

Q. You had earned what compensation ?

A. They paid me seventy dollars a month.

Q. On August 30th, 1916, did anything happen?

A. I attended the Firemen's ball and while going

to supper, about eleven-thirty

—

Q. Wait a minute. You attended the Firemen's

ball. Where was that ball being given ?

A. At the Treadwell Club.

Q. At the Treadwell Club. Where is the Tread-

well Club located?

A. Well, it is on the Treadwell property.

Q. Well, what is the Treadwell

—

Mr. HELLENTHAL.—We vdll not object to the



vs. May Mugford. 17

(Testimony of May Mugford.)

testimony of this witness as a preliminary matter,

but we do object to evidence of the title of the prop-

erty; the mere statement that it was on the Tread-

well property should not be considered as evidence on

that question ; if it is admitted with that understand-

ing, it is perfectly all right.

The COURT.—I think I understand your point.

The case that went up from here—the case of Ctinis

vs. Alaska Treadwell—would seem to indicate your

position is correct on that matter ; they did not re-

verse the case on that ground but they indicated the

position was correct. That will not be taken, Mr.

Roden, as evidence that the title to the property was

in the Treadwell Company.

Mr. RODEN.—I know, but it also made that the

very point,—the question was as to whom the plain-

tiff or the intestate had been in the employ of,—the

very point in issue there.

The COURT.—That is one of the points in this.

Mr. RODEN.—That is introductory anyway.

Q. Now, you may state where the club building

was located. [16]

A. Well, I should think about one hundred feet

away from the Treadwell Store.

Q. In which town ? A. Treadwell.

Q. Now, you say you attended that dance. Did

you attend that dance alone ?

A. I was accompanied by my brother.

Q. And what time about did you go to the dance ?

A. It was around nine o ^clock.

Q. And how long did you stay there ?



18 Alaska Treadwell Gold Mining Company

(Testimony of May Mugford.)

A. I stayed until about eleven-thirty.

Q. Then where did you go ?

A. We were going to midnight supper, over to the

boarding-house.

Q. You say, we were going ; who do you mean ?

A. Well, I mean my brother and everyone who was

at the dance.

Q. People generally? A. Yes.

Q. Did your brother take you to the midnight sup-

per?

A. We were going; as I was coming out of the

hall, I stepped into this hole.

Q. Now, you stepped into which hole; where was

this hole?

A. Right in front of the step ; I just took two steps,

one from the hall, and the next step I took I went

into the hole.

Q. Now, describe the place or the way you got out

of the building down to the place where you stepped

into it. A. I came through the door.

Q. The door of the club-house building ?

A. Yes, it was the side entrance.

Q. Were there any steps that led from the floor of

the club-house down to the walk ?

A. Yes, there is one step, just one step, but I had

to take two,— [17] taking step on to the step, and

on to the street, and then I fell down; there were

people in front of me.

Q. I understand something like this: Between

here, if this were the floor (indicating) of the hall^

then you would have to take one step and then

—
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A. —then the next step, the board was broken

right in front of the step.

Q. Who was with you at the time that you stepped

out of the door of the hall and into this hole ?

A. Well, my brother was with me, had hold of my
arm, and I was a little ahead of him ; and then there

was some—Miss—and this Mr. Brown.

Q. Were there any people ahead of you ?

A. There were people ahead of me.

Q. Anybody behind you?

A. Yes, I was in a crowd.

Q. There was a crowd. How big a crowd was

there—can you give an id^a ?

A. Well, I imagine—there wasn't any crowding,

wasn't jamming anything when we first started to go

to supper—I imagine about a dozen people.

Q. Did the people rush out or go out in an ordi-

nary— A. —just an ordinary way, no rushing.

Q. Have you ever attended a dance at this par-

i;icular place before this night? A. I did.

Q. When?
A. I attended—I used to go to the shows too—

I

used to go through that door.

Q. Were the shows given in this same building too f

A. Same building. [18]

Q. I understand you to say you had been in this

same building many times? A. Many times, yes.

Q. Now, can you describe the building a little, the

lower floor, with reference to streets and doors that

are there?

A. There are two entrances; one is on kind of a
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platform and leads into the club, where the billiard

tables were ; and this side door leads directly into the

hall where I was.

Q. Had this door been ordinarily used for going

in and out of this building ?

A. It was every Saturday night, when there was
anything going on, it was always used.

Q. Had you ever used it before this night ?

A. I had, most every time I went to the show; I

used it because it led directly into the hall.

Q. Had you ever seen anybody else use it before

this evening?' A. I had.

Q. Now, describe the place in front of the build-

ing.

A. Well, the bunk-houses were located right across.

Q. Let us start from the edge of the building

—

coming out of the building here and you took your

steps, one step down to the first step—there is only

one step ? A. Only one step.

Q. You took one step to the one step and then you

took one step down to the platform,—would you ?

A. Yes, then I fell.

Q. Now, what is this platform made of ?

A. Well, twelve-inch boards.

Q. Twelve-inch boards. How far does it extend

in front away from the door?

A. Well, it extends about, maybe, fifty feet. [19]

Q. Fifty feet,—to where?

A. Well, to those rooming-houses where the men

stayed ; and then the natatorium, swimming-tank, is

located there, and gymnasium.
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Q. Is there a street going through there ?

A. Yes, used by the public as a regular street.

Q. Where does the street or walk lead to ?

A. It leads to the store and different mines.

Q. Going down the channel, which does it lead to?

A. To the Mexican, and the Ready Bullion.

Q. And coming up the channel ?

A. To the Treadwell Store, and to Douglas.

Q. Was that street or walk generally used by the

public? A. It was.

Q. Now, how did you happen to step into this hole,

Miss Mugford ?

A. Well, the plank was broken, and I could not

see, I was in the crowd and

—

Q. —was there any plank that you stepped on?

A. I stepped into the hole ; the plank had already

been broken.

Q. You stepped into the hole ; all right ; then what

happened ? A. I fell to the beach.

Q. To the beach. Was the floor, rather the plat-

form, up on the piles ?

A. On top—I don't understand.

Q. Was the platform on piles or on solid ground ?

A. I guess it is on piles.

Q. On piles. About how far would you say you

fell down ? A. About eight or ten feet.

Q. About eight or ten feet. Did you injure your-

self any—come in contact with anything as you fell ?

A. I hit the back of my head and hurt my back.

[20]
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Q. Wait a minute. You hit the back of your head,
—^against what ?

A. Either pipes or some boards down there, plank-

ing.

Q. You say the pipes were there ; where were those

pipes,—you say pipes or planking ?

A. I don't know just where they were, but I heard

there were pipes down there ; it may be the pipe I hit

on ; I hit my head on some hard substance.

Q. Whereabouts did you hit your head?

A. Right at the back,—base of the brain.

Q. Base of the brain. Now, when you fell through

there, what was the next thing that you recollect now

about it ? A. They took me across the street.

Q. Who took you across the street ?

A. My brother was there.

Q. Where did your brother go to get you across

the street? A. He jumped down that time.

Q. There were two other men ?

A. I don't know; I was stunned at the time.

Q. In what condition were you when these people

that you speak of reached the place where you were ?

A. I was in great pain ; I had this awful bump on

the back of my head ; kind o ' stunned.

Q. Did you faint, or stunned ?

A. I was stunned verj^ badly ; they took me across

the street and I sat down on the steps.

Q. What do you mean by ** stunned"?

A. I couldn't

—

Q. —did you have all your faculties about you ?

A. Not exactly ; no.
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Q. Wihat did they do with you t

A. They gave—I sat down for a while— [21]

Q. —^first of all, let's see: You are down there on

the beach and these men come down; they pick you

up ? A. Yes, they picked me up.

Q. What did they do with you ?

A. They brought me across the street and I sat

down on the steps and they got me some water.

Q. Got you a glass of water,—and then what did

you do?

A. I rested there quite a while and then went home.

Q. How did you get home ?

A. I was assisted by my brother and another man
;

I don't know who it was though,

Q. How did they take you home ?

A. They took hold of my arm,—I could walk, but

I was awfully prostrated.

Q. Now, when you got home, what did you do ?

A. I went to bed.

Q. And what else ?

A. Well, I did not sleep but very little that night.

Q. This time when you got home, were you suffer-

ing from any pain anywhere ?

A. Yes, I was in intense pain, in the back of my
head.

Q. Wait a minute. Describe that pain in the back

of your head. I know it is difficult to do it, but say

as well as you can how it felt.

A. Well, it was just like somebody hit me with

something, real intense pain ; I was crying.

Q. The lower end of your head ?
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A. Yes, right at the

—

Q. —Where else did you suffer any ?

A. I have bruises on my shins.

Q. Bruises on your shins? [22]

A. And on my hips.

Q. What kind of a bruise was it, on your shins ?

A. It wasn't bleeding, but it was real deep, kind

o' scraped, scraped against the board, I guess.

Q. What about your hips ?

A. They were red and afterwards became black

and blue.

Q. Did you suffer any pain anywhere else ?

A. Right above the waist, near the spinal column,

real pain.

Q. Real pain. Describe what kind of pain you

suffered there.

A. It was real sharp pain, I can't hardly

straighten up; gets worse right along.

Q. Wait a minute. Now, this pain you say above

the waist line—I wish you would indicate with your

hand about in what portion of your back.

A. (Indicating.) It is on the right side near the

spinal column about, I should think, six inches from

the waist line.

Q. About six inches from the waist line. Now,
did you stay in bed any length of time after the

—

A. —I think I stayed in bed the next day; no, I

think it was the third or fourth day.

Q. Did you send for any medical assistance ?
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A. We did, but was unable to get the doctor that

night.

Q. But did the doctor finally come?

A. Yes ; I got real bad ; I tried to work.

:Q. When did the doctor finally come—did the doc-

tor come to see you? A. Yes.

Q. All right. How long after the injury oc-

curred ?

A. It must have been four or five days, I guess.

Q. Now, between the time the injury occurred and

the time he finally came, did you do any work ?

A. I tried to. [23]

Q. Where did you work?

A. At the Treadwell Store.

Q. What kind of work did you do there ?

A. Saleslady there, in the drygoods department.

Q. Between this time did you try to do the same
kind of work you had done ?

A. I tried to, but I wasn't able, I didn't have any
strength, I was just all

—

Q. —why weren't you able?

A. On account of this pain in my head and also

in my back.

Q. How many days did you work before the doctor

came?

A. I think the third or fourth day, at noon.

Q. How did you happen to quit your work then,

how did it come about ?

A. Quit there finally?
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Q. No, no ; when you went to bed again, when the

doctor came.

A. I got real bad and Mr. Sutherland said I bet-

ter go home ; very intense pain in my head.

Q. Who said sol A. Mr. Sutherland.

Q. Who was he?

A. He was the man I worked with ; had charge of

the drygoods department.

Q'. He was your superior? A. Yes.

Q. You went home and the doctor came; which

doctor? A. Dr. Midford.

Q. Dr. Midford. Did Dr. Midford examine you

any? A. He didn't thoroughly; no.

Q. Where did Dr. Midford reside?

A. He lived at Treadwell.

Q. He was the company doctor?

A. Yes, employed by the Treadwell Company.

[24]

Q. All right. Now, how long were you under the

treatment of Dr. Midford?

A. I think about five months.

Q. About five months. When the doctor came to

your house, where were you ?

A. The first time I was in bed, I had to go home

from work.

Q. Did you then tell him what was the matter with

you? A. Yes, I told him.

Q. What did he say?

A. He examined my head.
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Q. Examined your head. And what did he say

about it?

A. He said there wasn't anything serious, just

superficial.

Q. What else did he do?

A. Why, I don't think he did anything very much;

he prescribed for me, said I needed a tonic
;
gave me

afterwards a tonic of iron and wine.

Q. He prescribed for you. Now, during this time

that you were under Dr. Midford's care, as you say,

for about five months' time or thereabouts, did you

suffer any from any of these injuries?

A. Yes, I did; suffering all the time, just con-

stantly.

Q. At the time you—I withdraw that—after Dr.

Midford had treated you for five months, as you say,

what condition were you in ?

A. I was just in the same condition, just as bad.

Q. What pains were you suffering?

A. Well, this pain in my head and also in the back.

Q. Had the pain in your head improved—I would

not say pain improved—had it decreased or disap-

peared under the treatment of Dr. Midford?

A. No, not any improvement at all. [25]

Q. Now, the pains in your back you have de-

scribed,—had they changed any?

A. No, hadn't changed.

Q. What about the bruises you had sustained

around the hips and ankle ?
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A. I had one bruise on my shins, but they had dis-

appeared.

Q. They had disappeared. During this time,

from the time Dr. Midford came to see you for the

first time until he was through treatment of you, five

months later, did you do any work ?

A. No, I didn't.

Q. Did you try to do any work during that time?

A. Well, after the accident I tried for a little

while in the Treadwell Store.

Q. I guess I better go over this time through the

different months with you. The accident occurred

on the 30th of August and you say about four or five

days or thereabouts you got Dr. Midford to come to

your house?

A. Yes, Mr. Sutherland called him.

Q. Mr. Sutherland called him ?

A. Yes. He sent him up. He sent me home and

sent him up to see me.

Q. After Mr. Sutherland sent you home?
A. Yes, I got real bad.

<$. You couldn't attend to your work?

A. Yes, he sent me home because I couldn't work
and I was in such pain I could hardly stand up.

Q. The doctor came and treated you off and on for

about five months. Now, in the month of Septem-
ber, latter part of September or October, did you try

to go back to work ?

A. No, I didn't try to go back. [26]

Q. Did you ever work any after the accident hap-
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pened? A. I never did.

Q. You didn't. Now, didn't you work after the

accident at all?

A. Yes, I worked about two weeks, I think.

Q. Well, when was that?

A. It was in September.

Q. In September. Was that before the doctor

took care of you, or after ?

A. Well, I worked a few days before he took me
and then afterwards I took a vacation while he was

fixing my eyes, putting medicine

—

Q. —you took a vacation. Did you work after

you took your vacation?

A. Yes, I went back and tried it again.

Q. How long did you try it that time?

A. It must have been about two weeks, I guess.

Q. About two weeks?

A. Probably not that long.

Q. All right. How did you find yourself at the

end of that two weeks ?

A. I didn't have any strength, I couldn't lift the

goods or do the work that I had did previously and
I got dizzy if I tried to get up and take down the

goods, you know.

Q. When did you quit working?
A. I think about the first of October.

Q. Why?
A. On account of the injuries that I had.

Q. Well, now, under the care of Dr. Midford did
you make any improvements ?
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A. No, I didn't make any improvements. [27]

Q. Did you get another doctor then—consult any-

body else?

A. Well, I didn't—just after the cave-in I got real

bad again and then I went to Dr. Dawes.

Q. Did you see any other doctor before you saw

Dr. Dawes?

A. Oh, yes. Dr. Sloane; I forgot that.

Q. You went to Dr. Sloane. Did he examine you

any? A. No, he didn't.

Q. Did he prescribe for you?

A. He prescribed; give me something for my
nervousness.

Q. Now, about what time in the year,—this would

take us into 1917, wouldn't it?—what time, about, in

the year 1917 was it that you went to see Dr. Sloane

—doesn't make any difference, the sunmaer or winter

or spring?

A. I think it was in the winter.

Q. Winter?

A. During the winter months ; I have kind o ' for-

gotten just exactly.

Q. Dr. Sloane prescribed for you. Did you im-

prove any under the treatment of Dr. Sloane?

A. No, I only went twice to him.

Q. Now, did you go to any other doctor after that ?

A. Not for quite a while, and after the cave-iu I

went to Dr. Dawes ; I was real bad after that ; seemed

to kind o' make me worse, the excitement; we were

right m that location, of the cave-in.



vs. May Mugford. 31

(Testimony of May Mugford.)

Q. How long did you stay under the care of Dr.

Dawes ?

A. I went to him in June, I think, in 1918.

Q. Then how long did his treatment of you con-

tinue ?

A. I went quite a few times, then I didn't go any

more at all.

Q. About how long did it continue the first time?

A. About a couple of months, I guess. [28]

Q. Did you describe to him the pains you were

feeling,—^your physical condition ?

A. Yes, I told him that I had the headaches and I

had the fall.

Q. Spoke about these headaches; where did you

have them? A. In the back of my head.

Q. Not in front?

A. No, I never was troubled in front.

Q. Did you tell about your troubles about the

spine ?

A. He discovered that,—the next time I went to

him.

Q. What did you tell him, anything, yes or no,

about the pain in your back ?

A. I believe I told him I had a pain in my back.

Q. All right. Did you have anybody else treat

you? A. Miss Albrecht, the masseuse.

Q. What did Miss Albrecht do ?

A. She gave me massage treatment.

Q. Where ? A. Along the spine.

Q. Along the spine,—along the place where you
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felt these pains? A. Along the vertabrae.

Q. Did her treatment improve you any?

A. I think it helped some ; she reduced that lump

on my head, but I still had the pain.

Q. Did she also treat the lump described on the

head? A. Yes, she did.

Q. When did you receive that ?

A. When I fell through the broken board.

Q. How long did you remain under the treatment

of Miss Albrecht?

A. I guess about six months.

Q. What condition were you in at the end of the

six months ? A. I still had those pains.

Q. Pains where?

A. In the back of my head, and also in my back.

[29]

Q. And did you consult any physician after you

were through with the treatment of Miss Albrecht?

A. I went back to Dr. Dawes again.

Q. Went back to Dr. Dawes again. Did Dr.

Dawes treat you from that time on ?

A. Yes, then he examined, found out I had this

injury to the spine; I had already told him that I

was going to ask for damages—suit—he said I bet-

ter try and settle with the company.

Q. Did Dr. Dawes take any X-ray picture of you?

A. Yes, he did.

Q. And about what time were they taken. Miss

Mugford ?

A. They were taken, I think, in January, 1918.
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Q. How long did your treatment under Dr. Dawes

continue, practically speaking?

A. Continued from that time on, from 1918, then

I have been away a year ; I went to him off and on.

Q. When did you go to Seattle?

A. It was a year ago this last December.

Q. What condition were you in when you went to

Seattle?

A. I was badly off, very excitable condition then;

had fainting spells; least little excitement makes me
faint.

Q. Now, it was when, you say—December?

A. Yes, year ago this last December.

Q. That would be December, 1918. Now, you

spoke about fainting spells. When did you have the

first fainting spell after you met with this accident ?

A. I had it in church; I was under Dr. Midford*s

care ; at the Douglas Church ; they had to carry me
into the hospital.

Q. When?
A. I think it was about in December, 1916.

Q. Have you suffered from any fainting spells

since that time? [30]

A. I have whenever I get very excited.

Q. Do they come to you pretty often?

A. Yes, quite often; whenever I get real excited

over anything, get in a nervous condition.

Q. Were you suffering from fainting spells prior

to August 30, 1916? A. No, I never have.

Q. You went to Seattle in December

—
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A. —1918.

Q. Yes; and did you undergo any treatment in

Seattle?

A. Well, I went to one of those chiropractic doc-

tors.

Q. Yes ; and what did he do ?

A. He examined the spine and found lots of con-

gestion along the spinal column ; and I just told him

I was nervous ; I didn't tell him I had a fall ; I asked

what was the cause of it; he said, ''You must have

had a fall."

Mr. HELLENTHAL.—Wait a minute. That is

hearsay.

Q. Yes. Then you stayed in Seattle until about

when, Miss Mugford?

A. About two months ago,

Q, When you left Seattle two months ago, what

condition were you in?

A. Well, there was no improvement; I had been

suffering all that time.

Q. What—suffering from what?

A. From the result of that fall, and the hit on the

back of the head.

Q. Describe in which way you were suffering.

A. Well, when I get very nervous I can 't remem-
ber

; I have lapse of memory.

Q. Still have that pain in the head ?

A. Yes, I do ; I still have it
;
just in the same place.

Q. In the same place. How is your back?



vs. May Mugford. 35

(Testimony of May Mugford.)

A. It is very bad now, I can't straighten it up;

it hurts. [31]

Q. And you have that pain now—suffering from it

now, these days?

A. Yes, Mr. Roden, it is very severe just now.

Q. In the head, back of the head ?

A. Back of the head and also the spine.

Q. Which way does the pain in your back affect

you, as being able to stand up straight or stoop ?

A. I cannot straighten up without paining me
severely.

Q. What is your physical condition as to your

weight ?

A. I have lost in weight, twenty-five pounds.

Q. Since when? A, Since I had this injury.

Q. During this time, Miss Mugford, have you per-

formed any work or labor except when you worked

over there in the store after the accident?

A. No, nothing; not able to perform any kind of

strenuous work, even around the house, can't even

do anything that causes exertion.

Q. Why not?

A. It makes this pain in the back of my head so

severe, I get dizzy and feel as if I would faint—^if I

use my arms.

Q. Now, you spoke of lapse of memory. I wish

you would explain that—what you mean by lapse of

memory.

A. Well, at times when I go to relate something

I just lose the subject entirely; my memory lapses;
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I kind o' faint, then, kind of dizzy spells.

Q. Do you forget about things f

A. I forget everything
;
yes.

Q. What, for example?

A. Well, I forget the subject I was talking about.

Q. Now, you say you can't do any work, couldn't

do any work during this period; why not? [32]

A. Well, since the injury I haven't the strength.

Q. How are you about doing work around the

house ?

A. I can do light work but can't do anything very

laborious.

Q. You say that condition exists at the present

time? A. It does, Mr. Roden.

Q. Well, coming back to the door now at the time

you walked out of the hall, state how you walked out

of there, as to looking around and being careful

where you were stepping.

A. I went out with the crowd, and I knew there

was a step there and

—

Q. —you knew there was a plank there too ?

A. I knew there was a plank there ; I was familiar

with that door.

Q. How often would you say you had been through

this door?

A. Every time I would go to that show, it was

used, always open, used every Saturday night at the

dances always open.

Q. About how many years had you spent over in

Treadwell? A. About eight years.
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Q. And you had been frequently to this place.

Now, do you know what condition this platform was

in, this plank, the neighborhood of that plank?

A. It appeared to be in a rotten condition to me.

Q. What did? A. The whole platform.

Q. I wish you would describe it ; what was its ap-

pearance ?

A. There were little patches over boards that had

beeai rotten, depressions in boards that looked as if

they were ready to break.

Q. Were there any holes near the place where you

fell through?

A. Yes, there were worn places, kind o'.

Q. Planks were worn,—^is that what you mean?

A. Yes, the whole place over there was rotten aH

around. [33]

Q. Now, you know Mr. Metzgar over there?

A. Yes, I know him.

Q. What position did he occupy?

A. He was the assistant superintendent.

Q. Did you ever have a talk with him about the

condition of this platform ?

A. Yes, I did. A few days before I fell, he said

he ordered that place fixed, and he thought it had
been. He asked me how I was ; I told him about fall-

ing ; he was coming out of the office and I was there in

the Treadwell store ; then he said he had ordered this

place fixed.

Q. He asked you in what condition you were ? ,

A. He asked me how I was ; I told him I had quite

a fall; he said, *'I should say"; he said, ''I thought
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that place was fixed, because I ordered it."

Q. Now, did you ever feel any pain in the back of

your head prior to this 30th day of August, 1916?

A. No, I never had any pain in my head, never sub-

ject to headaches, even.

Q. That pain you are speaking about now in your

back, did you have it any time prior to August 30,

1916? A. No, Mr. Roden.

Q. What was your general condition prior to this

date?

A. Well, I was always able to work, and worked

at times quite hard.

Q. Had you been sickly at all prior to this time ?

A. Well, ten years ago I had an operation for ap-

pendicitis, but I recovered from that.

Q'. Had you been sick with any other sickness?

A. No, nothing only colds, something like that,

anybody would have; never had any fevers or

—

[34]

Q. What have you done in the way of nourishment

since that time?

A. I tried to do everything I thought would be

good in the way of taking nourishing food.

Q. Have you taken any exercises since that time

which might tend to help you get over these pains

you have described? A. Well, Miss Albrecht.

Q. Yes. Did you go to the gymnasium any time

and see if you could get rid of these pains by exer-

cise ?

A. Yes, I took a few lessons ; Mr. McDonald took

gynasium classes; I went a few times; Dr. Midford
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said he thought it would be good for me
;
yes, I went

under the doctor's advice.

Q. He advised you to go to these exercises. Did

they do you any good? A. I became worse.

Q. You became worse?

A. I had to go home and lie down.

Q. Now, when you took those exercises, how did

you feel after that ?

A. I felt very dizzy ; I had to rest afterwards ; the

pain in my head became more intense.

Q. How long did you take those exercises ?

A. I didn't go many times, Mr. Roden, because it

was before the cave-in and they discontinued.

Q. Did they help you any ?

A. No, they didn't ; they seemed to make me worse.

Q. Have you tried to take up all the means you

know to improve your condition ?

A. Yes, I have.

Q. Has it improved any?

A. No, not at all ; I can't go in crowds at all ; I just

get dizzy ; I hardly ever go into crowds ; if I do I am
liable to faint.

Q. Has it improved some, or changed for the

worse ?

A. Seems worse, getting worse right along.

Q. In which way?
A. I mean the pain in my back and also in my

head. [35]

Q. How is your nervous disposition at the present

time? A. Well, I am very nervous.

Q. Since when have you been of that disposition?
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A. Since this fall.

Q. What about being able to rest at night ?

A. I don't sleep very well.

Q. Why not? A. Owing to the fall.

,Q. I mean, which way do you not sleep well ?

A. I dream a great deal when I do sleep, but I

never feel very rested after sleeping.

Q. What do you dream about ?

A. Different things happening to me.

Mr. HBLLENTHAL.—I think that is too vast a

subject to inquire into.

The WITNESS.—I know after the cave-in, I

thought I was

—

The COURT.—Just a moment. Unless there is

some point, Mr. Roden.

Mr. RODEN.—Well, the point is this, your

Honor—of course, I am not much of a physician, and

I am not really prepared to say what connection the

subjective mind may have with the nervous system.

Our claim is that this plaintiff is suffering from ner-

vous trouble brought on by the ribs being broken

away from the spine.

The COURT.—What is the significance of the ques-

tion, as to what she dreamed about ?

Mr. RODEN.—I think that is all. Well, if it re-

flects anything on her memory ; she claims to be suf-

fering from loss of memory.

The COURT.—What has that got to do with the

dreams ?

Mr. RODEN.—I don't know, your Honor.

Mr. HELLENTHAL.—I think we will not cross-
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examine until in the [36] morning.
(Whereupon an adjournment was taken until 10 :00

to-morrow morning.)

MORNING SESSION.

January 16, 1920, 10:00 o'clock.
Mr. RODEN.—Now, may it please your Honor, in

this case the answer has been amended several times,
and while there was an understanding that the reply
should, I would like to have it clearly understa>^d at
the present time—will it extend to the amended an-
swer?

Mr. HELLENTHAL.—That is understood.

MAY MUGFORD (on stand).

Direct Examination (Cont'd).
Mr. RODEN.—I would like to ask Miss Mugford

one or two more questions.

Q. Prior to the 30th day of August, 1916, Miss
Mugford, when this accident you described yesterday
occurred, did you suffer from any injuries to your
head ?

A. No, Mr. Roden, I never did.

Q. Or did you ever suffer any injuries to your
back?

A. No, I never was injured, I never had been in-
jured.

Q. How old are you, Miss Mugford?
A. Thirty-three years old. -

Mr. RODEN.—You may cross-examine. [37]
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Cross-examination.

(By Mr. J. HELLENTHAL.)
,Q. You had been working at the Treadwell store

for some little time before this, had you not %

A. I had.

Q. About how long? A. Not quite three years.

Q. Just a little louder.

A. It wasn^t quite three years.

Q. In the drygoods department? A. Yes.

Q. And you worked there two short periods after-

wards ?

A. Yes, I did, for a short time, off and on.

Q. Now, while you were working there, before the

accident, you say you went to the shows and enter-

tainments in this hall many times?

A. I did, Mr. HeUenthal.

Q. And that is how you came to use this door?

A. Yes.

Q. You know, therefore, that the door was used,

you say? A. Yes.

,Q. Generally?

A. Yes, it was generally used, I know.

Q. It is the door leading into the hall?

A. Directly into the hall from the street.

Q. How frequently did you attend shows there^

Miss Mugford ? A. Very frequently.

,Q. Yes, frequently?

A. Yes, most every Saturday night.

Q. And did you attend shows that summer prior to

the accident? A. I believe I did.

Q. Had frequent occasion, you think, that summer
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had occasion to go through that door? [38]

A. I believe I used it right along, off and on; I

don't know just that summer, but I suppose I did.

Q. This was in August, was it not, the accident, the

30th of August? A. Yes, 30th of August.

Q. And during May, June, July and August that

year, you think you had used that door many times ?

A. I think I did; I used it many times, but I don't

know just those months.

Q. You went to shows there in the evening, I pre-

sume? A. Not only shows, but dances.

Q. Dances, also; and during those months in Al-

aska it is daylight until almost midnight, is it not?

A. Yes, sir.

Q. How is that? A. Yes, I think it is.

Q. Now, you say the platform was in a very bad

condition leading to that door from the street?

A. Yes, the whole platform looked to be in bad con-

dition.

Q. How is that?

A. The whole place looked to be in bad condition.

Q. The whole place? A. Yes.

Q. When you speak of the whole place you mean

the whole platform leading from the street where the

track is, and to the club ?

A. Yes, and beyond the club.

Q. And beyond the club ? A. Yes.

Q. And that platform, you say, or boards were rot-

ten in it?

A. Had the appearance of being rotten, yes.

Q. Had the appearance of being rotten. You ob-
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served that many times, I suppose, many times, in go-

ing to dances and shows?

A. In the daytime going to work I observed it

more. [39]

Q. In going to work, you observed it more ?

A. I almost always walked in the track because on

smooth board

—

Q. — how is that?

A. I walked between the tracks because it was

easier walking, not liable to stumble walking

—

Q. You passed right by there going to work?

A. Every day.

Q. How is that?

A. Every day going to work I passed there.

Q. Every day going to work ; and for many months,

for practically three years you passed by there?

A. Yes, about three years.

Q. The platform was during that entire three

years, you think, in a bad state of repair ?

A. Yes, I do.

Q. During that entire three years you observed the

platform to be rotten and decayed, the boards ?

A. Yes, it looked rotten ; I thought it was filled in

;

I thought it might fall through, maybe it would

break ; I kind o ' thought it was filled in around there.

Q. You even thought you would fall through, that

it might break ?

A. Well, I didn't think I would fall through; I

thought the boards looked as if they would break;

had that appearance ; but I thought I would not fall

far, because I thought it was kind o' filled in; they
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started to fill in around the ball grounds so I thought
maybe it was extended up

—

Q. —but the appearance of the boards was such
that they might break I

A. Yes, they had that appearance.

Q. You observed that in going to and from your
work more especially than you did in going to the
dances ?

A. WeU, at night I would not notice, going to a
dance, it would be dark most always.

Q. In the summer-time it would not? [40]
A. They held dances in the winter mostly, more so

than in the summer, they didn't.

Q. You observed that more especially in going to
your work?

A. And in going to the club library, I had occasion
to go to the library quite often.

Q. You went to the library, I understand, many
times? A. Many times; yes.

Q. And observed ihQ rotten condition of the walk?
A. Yes, I did.

Q. And you think that condition continued about
three years prior to the accident?

A. I think it did, because it never had been re-
paired, replanked.

Q. That was since it was built?

A. Had never been repaired, had been patched up.
Q. You had observed that for three years ?

A. I think it was about that.

Q. About that. I don't mean for you to state a
definite period, within a few days.
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A. No, I could not.

,Q. It was about three years? A. Yes.

Q. And there had been no repairs during that

three years, as near as you can remember, to that

platform ?

A. Well, it had not been replanked, or just kind o*

patched up, that is what I understand ; I suppose new
boards put in occasionally.

Q. But the general appearance of the whole plat-

form leading to that door had been rotten and de-

cayed f A. Yes, it had that appearance.

Q. And you had knowledge of that for about three

years prior to the accident,—about three years?

A. Well, I never gave it much thought; I never

thought it was so [41] bad, fall through, that it

would break or

—

• Q. — but I say, you had observed that for about

three years ? A. Yes, I had observed it.

,Q. Now, on the night of the accident, you went to

the Firemen's Ball with your brother, I think you

said? A. Yes, I did.

Q. About what time in the evening did you go ?

A. It was around nine o'clock; might have been

a little after, around that time.

Q. Did you dance that evening. Miss Mugford ?

A. I did.

Q. Aid you went to supper about half past eleven

I think you said.

A. I think it was just about that.

. Q. You were among the last to leave the hall, were

you not?
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A. What is that, Mr. Hellenthal?

Q. You were among the last to leave the hall ?

A. No, I was with the first crowd ; they had two sit-

tings; there was some in the hall; I went with the

crowd that went first.

Q. Did you go to the first or second sitting ?

A. I started to go to the first.

Q. Started to go to the firsts A. Yes.

Q. And were you among the first or the last of

those going to the first sitting f

A. Well, there was a crowd ; I could not say exactly

;

some people were going out, and there were people

behind me and at the side going out ; with the people

;

I don't know just how many.

Q. Quite a crowd going out—I say, quite a crowd

going out ?

A. Of course, the other door was used ; there wasn't

an awful crowd; there was no jamming or crowding;

it was easy to get out of the door ; the people in front

of me, directly in front, and at the side

—

Q. — Who was directly in front of you? [42]

A. I didn't notice exactly. I know that Mr. Brown
and his mother were by me. She tried to grab me.

She said she took hold of my hair and tried to catch

me as I went to fall into the hole ; she saw me fall.

Q . Now, who were you talking to as you went out

of the door? A. I didn't talk at all.

Q. Weren't you talking at all? What were you

doing. Miss Mugford?

A. Just coming out of the door. .

,

Q. Not talking to any one?
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A. I was with my brother, and he had hold of my
arm; I wasn't talking; I was just going out the door.

,Q. Which way did you look as you went out the

door?

A. Well, I looked straight ahead; of course, I

didn't look right down; I couldn't very well; there

were people in front of me and I was familiar with

the place; I wasn't looking for the hole.

Q. You were familiar with the place?

A. Very familiar—no, I knew the step; took one

step, and the next one I thought I was stepping into

the street, and I stepped into the hole and fell.

Q. You stepped down on the step and then down on

the platform and the next step was in the hole ; is that

right?

A. No, I stepped from the step into the hole.

Q. From the step into the hole?

A. The hole was directly in front of the step.

There was just one step, but I had to take two steps,

from the hall to the step and from the step to the

hole.

Q. And then your brother and two other gentlemen

took you out of the hole ? A. Yes.

Q. And you went home, instead of going to the din-

ing-room ?

A. Yes, I went home because I wasn't able to go to

supper. [43]

Q. You say,—I think you said the general appear-

ance of the entire platform was about the same ; was

all in a rotten condition, entirely, from the street,

from the club-house and beyond; is that right?
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A. Well, near the track I think it was in better

condition, where the track, where the cars, little cars

run ; closer in it looked to be in a weaker condition.

Q. The planks further from the club-house—bunk-

house—away from the club-house then, near the

track, were in better condition than

—

A. Yes, I had always walked out there.

Q. You had observed, in going by there, that the

planks close to the track were not so badly decayed ?

A. Just where the trains run ; the whole place the

whole place around looked in a weak condition, but,

of course, just where the track was it looked stronger.

Q. And the track was—^that was some little dis-

tance away from the building, was it not ?

A. It wasn't very far, just a few feet.

,Q. How many feet? A. Maybe fifty feet.

Q. Fifty feet?

A. I haven't a very good idea of distances ; I don't

know.

Q. Well, approximately that. Now—after the ac-

cident you went right home, did you not ?

A. Well, not right away, I sat down a while, of

course.

Q. But you didn't go to dinner?

A. No, I didn't. [44]

Q. And you remained home for a couple of days?

A. About three days, I think ; three or four days

;

I don't remember just; you know, I can't remember

exactly ; I think it was about three days.

Q. And it was during that time Mr. Jack Wilson

called to see how you were ?
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A. Yes, I think the second day he came.

Q. You were telling Jack Wilson that you were not

badly hurt, you were all right?

A. No, I don't remember

—

Q. —^what did you say?

A. I told him I fell through and that I hurt my
head and I complained of the pain in the back of my
head, as I always did from the very start, even that

night ; there was a lady heard me complain of it ; and

I wouldn't very well—I couldn't be honest and tell

Jack Wilson that I didn't hurt my head or didn't get

hurt.

Q. You didn't tell Jack Wilson that the only in-

jury you had was a scratch on your shins or on your

leg somewhere ?

A. No, I never told Jack Wilson that; I couldn't

tell him that and be honest.

Q. Now, after that you went back to the store to

work ?

A. Yes, I went back, I wasn't able though

—

Q. How is that?

A. I wasn't able to go back.

Q. But you did go back, didn't you?

A. Yes, I went down to tell Mr. Pinger,—to get

off,—thought if I had a vacation I would feel better.

Q. You went to work though and stayed about six

days, didn't you?

A. Not right along ; I went to work ; I met one of

the boys at the of&ce and he said Mr. Sutherland hurt

his shoulder and wanted [45] to ask if I would

watch the

—
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Q. Answer my question: how long did you work?

A. I think I just worked about three or four days,

maybe more than that, I can't just remember exactly,

but I know

—

Q. —and then you took a vacation for a few days

and went home ?

A. "Well, I had to go home ; that is when I first got

the doctor I think ; I was sent home.

Q. You did not feel able to continue your work

and went home,—is that right ?

A. Well, I was sent home ; Mr. Sutherland sent me

home.

Q. He said you better go home ?

A. Yes, he called the doctor and sent the doctor to

me.

Q. Are you sure Mr. Sutherland called the doctor?

A. Yes, he did.

Q. Did he do that in your presence ?

A. Well, he looked for him; he told me he was

going to send him up ; he sent me home.

Q. Anyhow, Doctor Midford came to see you?

A. Yes, I don't remember just how many days

after

—

Q. Just a little louder.

A. I can't remember just how many days that was

after.

Q. It was right after you went home from the

store, wasn't it?

A. Oh, yes, the doctor came ; I mean after the fall.

Q. Oh, not before ; it was after you went home

from the store that time the doctor came to see you;
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that was the first time you had sent for a doctor?

A. That was the first time I had the doctor.

Q. You didn't feel before that you needed a doc-

tor?

A. Yes, I did; we tried to get the doctor but he

didn't come ; tried that night but couldn't seem to get

him.

Q. Did you try again after that night? [46]

A. Well, I don 't know ; my folks could tell ; I think

they did.

Q. You had been treating with Dr. Midford before

that time, had you not ?

A. I think I had him a couple of times.

Q. Yes, and how long before that time had you

been treating with Dr. Midford ?

A. I had him just when I had cold, real bad cold

7>r grippe, or something like that; I wasn't under his

care at all.

Q. No, I understand.

The WITNESS.—I don't remember how long.

Q. It wasn't very long before the accident since Dr..

Midford called on you, was it ?

A. I don't remember.

Q. He called on you at least twice, you say?

A. Well, I think he was up

—

Q. —Probably oftener ?

A. I don't think I remember his being up there

more—the other doctor once—there wasn't—^it wasn't

more than twice I think Dr. Midford was there.

Q. How is that?

A. Not more than twice, I think.
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Q. Who was the other doctor you say you had

—

was Dr. Ellis there then ?

A. I think I had him once; I had the grippe or

something, or bad cold.

Q. Yes. Now, how long did you remain at home

then, under Dr. Midford's care?

A. Let's see—I went back

—

Q. —I mean about how long; I don't expect you to

give me the time to the day.

A. I think I got a vacation, when I got real bad

down at the store that day; I said I wanted to stay

off for a couple of weeks ; I was under his care then

;

then I thought I would go [47] back and try it

again; I wanted to work.

Q. That was after a couple of weeks ?

A. That was after a couple of weeks
;
yes.

Q. Then how long did you work at the store ?

A. It wasn't very long, I don't think; think I quit

about the first of October.

Q. Quit about when ?

A. I think it was about the first of October.

Q. Probably a month? A. A month after that.

Q. You worked about a month?

A. No, I didn't work a month altogether, because

I was off two weeks ; the accident happened the 30th

of August; then I was off two weeks in September;

then if I quit the first of October I could not very

well be working

—

Q. Was a couple of weeks probably ?

A. Probably not that altogether because I was off

and on, couldn't work, I wasn't able; I tried because
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I didn't want to quit; I wanted to hold on to my
position.

Q. Then did you quit your position at that time?

A. Then I had to; I got real bad and I couldn't

work and it was up to me to quit; but I didn't want

to quit exactly; I wanted them to hold my position

for me; I thought I would get better, but they didn't

seem inclined to do that.

Q. Then Dr. Midford continued to treat you how

long after that ?

A. Well, I think until, maybe, six or seven months.

Q. Six or seven months ?

A. Probably that; I can't remember just exactly.

Q. He treated you for six or seven months after

that. Then what did you do—^was that when you

went to see Dr. Sloane, after that? [48]

A. During that time I was treating with him and

I went to see Dr. Sloane. I was nervous and I didn't

think I was improving, so I thought I would consult

Dr. Sloane.

Q. You went to see Dr. Sloane, here in Juneau ?

A. Yes, Mr. Hellenthal.

Q. That would be about six months after the acci-

dent ? A. Yes, I think it was.

Q. Did you tell Dr. Midford about the pains in

your back? A. Yes, I told him that.

Q. Now, when you called to see Dr. Sloane, what

did you tell him was the matter with you?

A. I told him about the pain in my head and my

back.
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Q. Did you tell him you had fallen and had had an

accident ?

A. Yes, I told him—I believe I told him that—

I

can't remember exactly; I tried to—I naturally told

him that because that was the cause of these pains.

Q. Did you tell him there was anything the matter

with your eyes,—astigmatism, or anything of that

character? A. I don't remember.

Q. Didn't you tell Dr. Sloane that you had a head-

ache, that you had it for a long time, and Dr. Mid-

ford had attributed it to your eyes ?

A. You mean headache previous to the fall*?

Q. No, after. A. For a long time?

Q. No, when you went to see Dr. Sloane. I am

speaking of what you said to Dr. Sloane.

A. I told him I had the pain in the back of my
head.

Q. Isn't it a fact you complained of no other pain

to Dr. Sloane?

A. No, I complained of the pain in my back, of

bourse.

Q. Are you sure? A. I am very sure, yes. [49]

Q. Didn't Dr. Sloane tell you that Dr. Midford was

giving you the right kind of treatment, the only kind

of treatment he could prescribe?

A. I told him the treatment he was giving; he told

me not to take any more of his hypodermics ;
said I

didn't need them. I was kind o' nervous over that;

it was really one reason I went to him; he gave them

to me in the shoulder and seemed to have a bad effect

on me.
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Q. And Dr. Sloane gave you some medicine for

your nerves, did he not ?

A. Yes, it was in tablet form; something he said

would probably help my head.

Q. How many times did you consult Dr. Sloane %

A. Well, I just went twice.

Q. Just twice ?

A. I went back to tell him about the medicine.

Q. That medicine didn 't cure you ?

A. No, it didn't help. He told me to come back

and tell him what effect it would have ; it didn't seem

to have any effect at all.

Q. How long after that was it you went to see Dr.

Dawes ?

A. Well, I didn't go to Dr. Dawes until after the

cave-in; I was real bad; I had another bad spell;

nervous ; so I thought I would go to Dr. Dawes.

Q. Now, you know Mr. Sutherland pretty well, do

you not. Miss Mugford? A. Yes, I do.

Q. You remember when he came to Treadwell ?

A. Yes, I remember.

Q. About a year before the accident, wasn't it?

A. I believe it was.

Q. Now, you worked with him daily ?

A. Yes, I did.

Q. In the store, you remember complaining to Mr.

Slitherland [50] about your headaches and aches

about your body ?

A. No, I never complained to Mr. Sutherland

about any headaches.

Q. Now, listen, carefully: You never complained
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to Mr, Sutherland about any headaches or any other

pains during the time that you and he were working

together prior to the accident : is that right ?

A. Well, I think I did complain once ; I lifted the

elevator and kind o ' strained the muscles, and I com-

plained of that; and never the headache; seemed to

be kind o' in the muscles.

Q. Will you recall to your memory—do you re-

member the time that you told Mr. Sutherland that

probably your headaches were due to the fact that

Mr. Black or some such name in Douglas had lost

your glasses ? A. No, I never told him that.

Q. It was a fact, however, that your glasses were

lost, was it not *?

A. Yes, they were, but I never told Mr. Suther-

land that ; I never had any headaches from the effects

of my eyes.

Q. What was the name of Mr.—the oculist in

Douglas? A. Mr. Bloedhorn, the jeweler.

Q. He lost your glasses ?

A. It wasn't necessary for me to wear those

glasses; I just wore them; I can see.

Q. 1 know. Did he lose them ?

A. Yes, he lost them. I told him I lost my glasses,

but I didn't complain about any headaches.

Q. Didn't complain about any headaches to him?

A. No.

Q. Or aches anywhere else ?

A. I might have complained a little bit, little pain

in my back ; but that was—the doctor said that was

in the muscles,—the company doctor.
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Q. You had pains in the back then? [51]

A. It disappeared, though.

Q. How is that?

A. It disappeared ; it wasn 't a lasting pain ; wasn 't

in the same location as the pain I have now.

Q. You did have pains in the back that you com-

plained of to Mr. Sutherland ?

A. Not all the time.

Q. But at times?

A. No, just once or so, I complained once to him,

but it wore away.

Q. Now, you remember the time you went to San

Francisco ? A. I do, yes.

Q. You remember Mr. Sutherland insisting upon

your getting some glasses in San Francisco so as to

cure your headache?

A. No, I don 't remember that.

Q. Do you remember him ad\asing you

—

A. No.

Q. —to get glasses at all ?

A. No, I never complained of headache.

Q. Do you remember him telling you you should

get your glasses in San Francisco ? A. No.

Q. Do you remember him asking you on your re-

turn whether you had gotten glasses,—supplied your-

self with glasses? A. I don't remember that.

Q. Do you remember your telling him, in effect,

that you were too busy when you were down there to

consult an oculist and get glasses ?

A. I don't remember.

Q. And in any event you are quite sure you never
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complained to Mr. Sutherland of headaches?
A. I am very sure.

Q. You might have complained about your pains
elsewhere in your body? A. I might have.

Q. Were you at all nervous while you were work-
ing with Mr. [52] Sutherland there ?

A. I think not; I seemed to give satisfaction; he
wanted to hold me as a clerk.

Q. How is that?

A. I don't think he would want me to work if I
was nervous or sick—I don't think I was.

Q. You would say, Miss Mugford, that you were
robust and vigorous at that time ?

A. Well, I was able to work.

Q. Isn't it a fact that you frequently laid off and
went home because you were unable to work?

A. No, not very often; I was getting my teeth
fixed

;
I think I was off a few times coming back and

forth to Juneau; I had colds; I was working in kind
of a draft

;
working, get warm and be in this draft,

get colds occasionally, nothing serious.

Q. Isn't it a fact that at frequent intervals you
laid off because you were unable to work ?

A. It wasn't very frequent.

Q. Not very frequent? A. No.

Q. How often? A. I could not say exactly.

Q. It happened every now and then that you re-
mained at home for a few days because—

A. —Not every few days, Mr. HeUenthal.

Q. No, but every now and then, not every few
days?



60 Alaska Treadwell Gold Mining Company

(Testimony of May Mugford.)

A. Maybe every three or four months or something

like that, or six months ; last time I worked a whole

year on a stretch without a vacation.

Q. I am speaking of the time when Mr. Sutherland

was there : during that time you frequently laid off,

did you not ? A. I don 't remember.

Q. Now, after the accident where did you live

—

you continued to reside at Douglas? [53]

A. Yes, we moved to Douglas.

Q. You remember going to White Horse that sea-

son—that was the next season ? A. Next season.

Q. What year was it you went to White Horse

—

took the trip to White Horse?

A. I don't remember; I can't remember.

Q. You are not sure whether it was 1917—was it

not the next year after the accident ?

A. Yes, I guess it was.

Q. Just one question: You remember going back

to Mr. Sutherland and Mr. Pinger afterwards and

asking them for your position back, saying that you

were entirely well and able to do your work ?

A. I never said I was entirely well; I wanted to

see if I could get it back ; I wanted to see if I could,

and if they would only w^ait a little; I felt a little

better.

Q. You never said you were well ?

A. I never said I was entirely well; I could not

say it.

Q. You said you were real

—

A. —I said I was a little better.

Q. Was that before or after you went to White
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Horse? A. I don't remember, Mr. HeUenthal.

Q. Now, on the occasion when you went to White
Horse, you stopped at the Pullen House, did you not?
A. Yes.

Q. With Mrs. Pullen. Do you remember taking
the trip up Mount Dewey on that occasion*

A. I cannot tell you.

Q. You know where Lake Dewey is, do you not,—
near Skagway ? A. Yes, I went there.

Q. How is that? A. I went up there; yes.

Q. You went up there at that time with a crowd?
A. Yes. [54]

Q. How many of you were in the crowd—quite a
number? A. Quite a number, yes.

Q. What time in the morning did you start?
A. I don't know if we went up Mount Dewey; I

know it was very hard; anyhow I didn't want to take
that trip.

Q. You went up to the lake,—Lake Dewey?
A. Yes, I guess it was.

Q. How is that ? That is right, isn 't it ?

A. Yes, that is right.

Q. What time in the morning was it you started:
do you remember ? A. I don 't remember.

Q. Do you remember when you came back ?

A. About noon, I think.

Q. You remember you had a dance at the PuUen
house that evening?

A. Yes, I think they were dancing, but I only
danced one dance

—

Q. —only danced one dance? A. There.
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Q. Then you went on to White Horse? Is that

right ? A. Yes, that is right.

Q. Did you have any dance over there ?

A. Yes, I danced a few dances.

Q. Danced a few dances over there. Then you

came back that same night to Skagway?

A. I think we did.

Q. And when did you take the boat to Juneau?

A. I don't know; I can't remember that very well.

Q. Don't remember the exact details ?

A. I don't remember the details.

Q. Wasn't that. Miss Mugford, the summer fol-

lowing the accident in 1917 that you went up there

—

what is your recollection on that?

A. I guess it was.

Q. You think it was. Weren't you given a vaca-

tion to go to San Francisco shortly prior to the acci-

dent because you were [55] not very well and they

thought the rest would do you good?

A. No, that wasn't the reason at all.

Q. What was the reason ?

A. I just wanted to go myself and see the Fair.

Mr. HELLENTHAL.—I gmess that is aU, your

Honor.

Redirect Examination.

(By Mr. RODEN.)
Q. Now, you spoke about the platform, the condi-

tion of the platform, Miss Mugford: You say the

whole platform looked rotten: did it look so rotten

that you might expect any moment to fall through itf
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A. Well, I didn't—I didn't think I would fall

through exactly.

Q. You wouldn 't when you walked over it ?

A. No, I wouldn't have done that.

Q. Do you know anybody over there looking after

the safety of this platform or walk ?

A. There are supposed to be. Mr. Metzgar said

he thought that place was fixed where I fell through,

so I supposed there was a safety committee.

Q. Who did you say he was,—Mr. Metzgar ?

A. The assistant superintendent.

Q. To whom ? A. Mr. Bradley.

Q. For which company ?

A. Alaska Treadwell Gold Mining Company.

Q. When did he tell you that?

A. I think it was about the third day; I went to

work ; he was coming out of the office ; came over and

asked me how I was ; I told him I had quite a fall

;

he said he should say so; he said, ''I ordered that

fixed and I thought it was fixed.''

Q. Now, you think it was about fifty feet from the

front of the [56] club building to the railroad

track, do you ?

A. Fifty feet—well, I don't believe that it is quite

that much, Mr. Roden.

Q. You are not good in judging distance, are you?

A. No, I am not.

Q. What is that railroad track used for, Miss

Mugford?

A. It carries supplies to the different mines, from
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the store, you know, to the Bullion, Mexican, and
rock; I ^ess it carries rock too.

Q. What is on the other side of the track, railroad

track?

A. The rooming-houses where the men stay.

Q. Bunk-houses. Whose men stay there?

A. Alaska Treadwell Gold Mining Company's

emjDloyees.

Q. Now, Mr. Hellenthal asked you about Mr. Wil-

son, Jack Wilson, coming to see you and talking with

you. When did Mr. Wilson come to see you?

A. He came the next day after the accident ; came

to see how I was.

Q. Who is Mr. Wilson?

A. He is employed by the company; I think he is

Fire Chief, Chief of Police, and something

—

Q. Which company?

A. Alaska Treadwell Gold Mining Company.

Q. How did he happen to come to see you?

A. I suppose that was—he is supposed to look

after things—on that safety committee : head of it or

something like that.

Q. On whose safety committee?

A. Alaska Treadwell Gold Mining Company.

Q. What did he—answer this question first:

Where did he come to see you?

A. He came to my home. [57]

Q. Was anybody present when he came?

A. My father and mother.

Q. Xow. what did Mr. Wilson say to you?

A. He wanted to know how badly I was hurt :
he
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said lie had to make reports on anything like that.

Q. Did he say to whom he had to make reports ?

A. To Mr. Metzgar, I guess.

Q, Metzgar, superintendent for the defendant

company ?

Mr. HELLENTHAL.—Assistant.

Mr. RODEN.—Assistant?
A. Yes, I think that was it.

Q. What else did he say"?

A. Tried to get compensation.

Q. Just tell us what he said.

A. Well, he said—I don't know if he talked about

compensation that day, but he did a few days after-

wards—said I ought to get compensation for that

fall, and he said that he spoke to Mr. Metzgar and

Mr. Dave Kinzie but they said I would not come

under the Compensation Act.

Q. Who is Dave Kinzie 1

A. He was the Employment Agent of the Tread-

well Company.

Q. Now, did Mr. Wilson come to see you again and

have a talk with you anywhere ?

A. Yes, I met him on the street, and then father

talked—^he talked to my father.

Q. I asked if he had a talk with you.

A. Yes, he talked with me about it.

Q. How long after you had this other?

A. Maybe about a week. [58]

Q. You know what Mr. Wilson's duties were over

at Treadwell?

A. He was Chief of the Fire Department.
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Q. And—
A. —I suppose he was supposed to report any-

thing like that to Mr. Metzgar; he said it was his

duty at least. [59]

Q. Now, you worked some little time, as you stated,

after you recovered somewhat from the effects of this

fall, and I understand you to say you worked at

irregular intervals.

A. Intervals, that is it; I was trying to work but

I wasn't able; I wanted to work.

Q. And that continued for a period of about two

•weeks %

A. Well, about that I think, Mr. Roden.

•Q. Now, who was Mr. Sutherland over there, you

mentioned him?

A. He had charge of the dry goods department.

Q. And he was the Mr. Sutherland you stated sent

for the doctor?

A. Yes. You see I went down to help him out.

I wasn't able to go to work but I just went down

because he wasn't behind the counter.

Q. Now, prior to this accident, you say you had

been under Dr. Midford's care once or twice: for

what?

A. Well, I think I had the grippe or something

like that or a bad cold.

Q. Have you ever suffered from any serious defect

of the eyes, astigmatism, as it is called ?

A. Well, my eyes bother since the fall quite a bit.

Q. Prior to this time?

A. No, not what you would call suffering ; no head-
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aches; I think I had got a little nearsighted; I had
to work by bright lights every day; my eyes were a
little weak, but I could really get along without
glasses.

Q. Arjd what did Dr. Sloane tell you with refer-

ence to your continuing to use the medicine that Dr.
Midford had prescribed for you ? [60]

A. He told me not to take any more any more; he
said I didn't need this tonic, wine and arsenic, that

Dr. Midford was giving me.

Q. How did he administer it?

A. With a hypodermic needle.

Q. Into which portion of your body?

A. A few times in the arm but mostly in the back
and shoulder ; he said it was a better place to give it

;

I was kind o' frightened, nervous on account of that;

I think may be he hurt

—

Q. —Whereabouts in the back did he put this

hypodermic needle?

A. Along close to the spinal column ; one time in a

nerve and kind o' bothered me.

Q. You testified as to the length of time. Now,

you say you have danced, did dance when you were

up in Skagway; and up to Lake Dewey; how did

these efforts affect you. Miss Mugford?

A. It always had a bad effect ; of course, I like to

dance and kind o' forget once in a while and dance

any way, but I was never able to sleep after dancing,

and it had a real bad effect on me.

Q. Now, during this time did you make any efforts

to get rid of these pains by different methods or
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means that might be at your disposal?

A. Yes, I have ; I have taken different treatments

;

went to Miss Albrecht, the masseuse, and went to

Dr. Dawes.

Whereupon the plaintiff read in evidence the depo-

sition of Edward Sl Mugford, who, having been duly

sworn, testified by deposition in answer to interroga-

tories, as follows:

Deposition of Edward S. Mugford, for Plaintiff.

1. State your name, age and residence.

A. E. S. Mugford. Age, 31 years. Residence,

Seattle, Washington.

2. What relation are you to May Mugford, the

plaintiff in this action? A. I am her brother.

3. Did you ever live in Treadwell, Alaska, and if

so, state what [61] years you resided there, and

what kind of work you were engaged in.

A. Yes, I lived there off and on for about seven

years, from 1909 to 1917. My home was there—my
people lived there, but I was in Thane for about one

year and in San Francisco about seven months. I

was engaged in mechanical work all the time I was

there.

4. Are you familiar with the building located at

Treadwell known as the Treadwell Club building t

A. I am.

5. State, if you know, when the Treadwell Club

building was erected.

A. I think it was built about 1906.

6. State, if you know, when the plank platform in
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front of the Treadwell Club building was con-

structed.

A. I think it was built at the time the club build-

ing was erected.

7. Were you present at the dance and entertain-

ment given in the Treadwell Club building at Tread-

well in August, 1916, upon which occasion May Mug-

ford, the plaintiff, was injured? A. I am.

8. State briefly how the accident happened to the

plaintiff and what you did at the time.

A. We were going to supper, from the Treadwell

Club building where we had been dancing, and when

my sister stepped out of the door on to the platform

she fell thru a hole in the platform. I was holding

her arm loosely, but she went down so quickly I had

no chance to catch [62] her. She stepped down

from the threshold of the door, and on to the plat-

form, where she went thru and dropped out of sight,

almost in no time. I jumped down into the hole

after her, and another young man and myself lifted

her out of the hole and assisted her across the plat-

form to the steps of a bunk-house.

9. State what condition the plaintiff was in when

you found her on the beach immediately after the

accident and the position you found her in.

A. She was badly stunned, and unable to rise, and

she complained of a pain in her head and back.

10. State what time of the day or night the acci-

dent occurred.

A. About twelve o'clock at night.

11. Were there any electric lights burning near the
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place where she fell thru the planks?

A. There was a light over the other entrance, hut
it was obscured by decorations.

12. If you state in answer to the previous question

that it was dark, explain fully the reason for the

darkness.

A. There was no light over the entrance where we
were going out. The light was over the other en-

trance, but was dimmed by evergreens, which had

been used for decorations.

13. If you stated in answer to the previous ques-

tion that the lights had been shut off or obscured,

state how long prior to the night plaintiff was in-

jured the lights had been in that condition.

A. I think the decorations had been put up there

just for that night—that they were put up the day

before.

14. How far did the plaintiff fall at the time she

was injured? A. She fell about ten feet.

15. How do you arrive at your estimate of the dis-

tance the plaintiff fell? [621/2]

A. I went thru the hole and hung by my hands

from the platform, and had to drop about three feet

to the beach, so that I am satisfied it was at least ten

feet.

16. What was the condition of the planks that had

been broken as to their being sound or otherwise, and

state fully the appearance thereof.

A. The plank that was broken was unsound and

rotten and had an old and decayed appearance.

17. If you examined the planks, state when you
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made such examination and state what was the ap-
pearance of the break.

A. I examined the broken plank the day after the
accident. The break appeared crumbled and rotten.

18. What was the general condition of the plat-
form where the plank or planks in question were
broken, as to their being new or old, and state how
long they had been in use at that place.

A. The plank was very old. I do not think that
particular plank had been replaced since the plat-

form was bunt. New planks had been put in near
the bunk-house steps, where they were not needed
so much.

19. State whether any repairs had been made about
the platform, and if so, how.

A. There had been some patches put on in various
places to repair the platform.

20. State, if you know, who had charge of the plat-

form through which the plaintiff fell and in which
the broken plank was found, and explain fully how
you know this. [63]

Mr. HELLENTHAL.—Objected to; this inter-

rogatory is objected to as incompetent, and that it

calls for the conclusion of the witness upon a ques-

tion of fact, and the answer is objected to as not re-

sponsive and as stating conclusions as to the owner-

ship of the property as well as to other matters re-

ferred to in the interrogatory.

The COURT.—Overruled.
Mr. HELLENTHAL.—Exceptions.

A. The Alaska Treadwell Gold Mining Co. had
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charge of the Treadwell Club building and the plat-

form in front of the same at the time and prior to

the time of the accident to the plaintiff. I know this

because the Treadwell employees had repaired the

platform in various places and it was on the Tread-

well Company's property.

21. Was the door thru which plaintiff walked just

before falling thru the platform generally used for

ingress and egress to and from the dance hall on occa-

sions when dances were held there?

Mr. HELLENTHAL.—Wait a minute. I wish to

also make a motion to strike the portion of the an-

swer that contains the conclusion that it is on the

Treadwell Company's property, on the ground that

it is incompetent and is mere conclusion of the wit-

ness.

The COURT.—Same ruling.

Mr. HELLENTHAL.—Exception.

A. It was so used.

22. State, if you know, for whom Jack Wilson,

Ben Leaming and Leslie Forman were working at

the time plaintiff was injured.

Mr. HELLENTHAL.—Objected to as calling for

a conclusion of the witness.

The COURT.—Overruled.
Mr. HELLENTHAL.—Exception. [64]

A. They were all of them working for the defend-

ant company.

23. State who was in charge of the Treadwell

Club-house at the time the plaintiff was injured.

A. Ben Leaming was in charge of the Treadwell
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Club-liouse at the time the plaintiff was injured.

24. State if you know whether or not the defend-

ant company paid the employees who worked in and

about the Treadwell Club building.

A. The defendant company paid the employees

who worked in and about the Treadwell Club build-

ing.

25. Did you see Perry Delo coming out of the Club

building ahead of you?

A. I did not see Perry Delo coming out of the

Club building ahead of me.

26. If you answer the preceding question in the

affirmative, state how close you were to him when he

stepped out of the Club building and whether or not

there were many people leaving the Club building

at the time.

A. I did not see him coming out of the building.

If the question refers to the time I left, there was a

crowd coming out at that time. I did not see Delo.

27. Is there anj^hing that is material to the issues

in the case concerning which you have any knowl-

edge and about which you have not been interrogated,

and if so, explain fully.

A. There is nothing that I know of.

Cross-interrogatories.

1. When did you come to Douglas Island?

A. In 1909.

2. Where did you reside prior to coming to Doug-

las Island? [65] A. Seattle, Washington.

3. If you answer direct interrogatory #25 in the

affirmative, please state whether Perry Delo was in
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a crowd. If you state that there were others going

out at the same time that Perry Delo went out, state

who the others were.

A. I did not see Perry Delo coming out of the club

building.

4. Was there a large crowd of people going out of

the door at the time Perry Delo went out?

A. I did not see Perry Dfelo going out and I don't

know.

5. Give the names of all the persons you know and

remember who were in the crowd that went out with

Perry Delo.

A. I did not know, as I did not see Perry Delo

going out of the door.

6. Are you sure that you recognized Perry Delo

as one of the persons going out ahead of you?

A. I did not see him going out.

7. Did Perry Delo step into the hole through which

your sister fell?

A. I did not know, as I did not see him going out.

8. If not, how did he avoid stepping into the hole?

A. I do not know as I did not see him going.

9. Did any others in the crowd with Perry Dfelo

step into the hole through which your sister fell?

A. I do not know.

10. If not, how did they avoid stepping into the

hole?

A. I do not know anything about that as I did not

know anything about the hole being there until my

sister fell through.

11'. You know, do you not, that Perry Delo jumped
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on the plank that was broken immediately in front

of the door through which you and your sister passed

on the evening in question? [66]

A. I do not know that Perry Delo jumped on the

plank that was broken immediately in front of the

door thru which my sister and I passed on the eve-

ning in question.

12. And you also know, do you not, that the plank

referred to in the last question was broken as the

result of being jumped on by Perry Delo?

A. I do not know this. [67]

Testimony of May Mugford, in Her Own Behalf

(Recalled).

MAY MUGFORD recalled, on her own behalf.

Redirect Examination.

(By Mr. RODEN.)
Q. You stated in your cross-examination that you

had been dancing some since this accident occurred.

State how much you danced in these three years and

a half since the accident.

A. Once at Douglas; there was a benefit dance

given there

—

Mr. HELLENTHAL.—Just a little louder. Miss—

Q. About how many times'?

A. About how many dances?

Q. How many up to White Horse ?

A. I danced a few dances.

Q. About how many?

A. About three I think; then at the Bergmann

Hotel I danced a few.
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Q. And then?

A. And that is the last time I have danced ; haven't

danced any since.

Q. When you say *'a few dances," how many
would you say ?

A. I imagine about three dances up there at the

Bergmann.

Q. All right. That would make about how many

altogether"?

A. Well, I think about ten; I wasn't able to

dance

—

Q. Whatf
A. About ten dances, I should think.

Q. What effect did those dances have on you?

A. They had a very bad effect; A I wasn't able

to sleep.

Q. What was your habit of going to dances prior

to this accident ?

A. I attended all the dances.

Q. Did you dance much prior to that time ?

A. I did; I attended almost all the dances.

Q. How often would they be given?

A. During the winter season about every two

weeks, the Treadwell Club, and other dances, I would

attend.

Mr. RODEN.—That is all. [68]

Recross-examination.

(By Mr. HELLENTHAL.)

Q. Just a question, your Honor. I wish to ask

the question,—she probably answered it this mom-
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ing definitely but I am not sure she did. Miss Mug-

ford, on the occasion that you climbed the mountain

in Skagway, do you know the name of the mountain?

A. No, I don't; I can't remember.

Q. Was it that mountain right by the side of the

town ?

A. It wasn't very far; it didn't take us very long

to go there.

Q. You went to the top of the mountain, did you?

A. I don't know; it didn't take us long; I kind o'

forget about that; I know I didn't want to go on that

trip; that was after the cave-in. [69]

Q. You went with the crowd?

A. Yes, I went with the crowd; I was always at

the last and it was an effort for me to go.

Q. It was that mountain right near the PuUen

House, where you go up near the Pullen House, was

it not? A. Yes, that was the one.

Q. Sort of a round top?

A. Well, I don't remember.

Q. Don't remember that?

A. I don't remember how the mountain looked.

Q. But you went to the top of the mountain with

the crowd, whatever the mountain was ? A. Yes.

Mr. HELLEXTHAL.—That is aU.

Mr. RODEN.—That is all.

(Witness excused.)
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Testimony of Edward Mugford, for Plaintiff.

EDWARD MUGFORD, being first duly sworn to

tell the truth, the whole truth, and nothing but the

truth, testified on behalf of plaintiff, as follows

:

(By Mr. RODEN.)

Q. You may state your name.

A. Edward Mugford.

Q. What is your business 1 A. Millman.

Q. How long have you lived in the Territory of

Alaska*? A. Little louder.

Q. How long have you been in the Territory of

Alaska? A. About eighteen years.

Q. Where have you been employed during that

time*? A. At Treadwell.

Q. When did you enter the employ of the Tread-

well Company?

A. About two years ago—enter?—no, in 1904.

Q. 1904. And when did you quit the Treadwell

Company? A. About two years ago.

Q. That would be to 1917, no, '18. [70]

A. 1918, first part of 1918.

Q. Do you remember about the time in 1916 when

Miss May Mugford suffered an injury at TreadweU?

A. I do; yes.

Q. Do you remember the exact evening?

A. I do.

Q. It was on about the 30th day of August, 1916?

A. Yes.

Q. Did you see her that evening?

A. I seen her that night; yes.
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Q. About what time of the night did you see her?

A. About midnight.

Q. How did you happen to see her—where?

A. I was coming from work, on my way home.

Q. Where had you been working?

A. At the Mexican mill.

Q. And where was your home?

A. Back of the 700 hoist, back of the hoist.

Q. About how far was that from the club build-

ing?

A. Oh, I should think about one hundred yards.

Q. The club building—I understand you to say

between the place where you had been working and

where your home was,—is that correct?

A. No, the place I had been working was quite a

distance from the club.

Q. Let me ask it this way: Did you have to pass

the club to get to your home ?

A. Not exactly; just one corner of the street.

Q. Where did you see her?

A. I met them on the street going towards my
home.

Q. You say you met them; whom do you mean?

A. I met my daughter and son and another young

man.

Q. Do you remember who the other young man
was? A. I can't recall him; no.

Q. What condition was your daughter in at that

time? [71]

A. She was very hysterical; she was crying and
she had her hands at the back of her head; and, of
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course, I got excited; I didn't know what the trouble

was, and I inquired and my son said that Mary fell

through the street.

Q. Did she say anything to you at that time about

her condition? A. Not at that time, no.

Q. Well, where did she go to or was taken to?

A. I don't catch you.

•Q. Where was she taken to? A. Taken home.

Q. Did you go home, too? A. Yes.

Q. Did she complain of any pains when she got

home?

A. Yes, she complained of the back of her head

and of her back.

Q. Did you do anything in the way of securing

the assistance of a physician? A. I did.

Q. What did you do?

A. I went back to the club and inquired and could

not locate the physician, couldn't find him.

Q. What physician were you looking for?

A. Looking for Dr. Midford.

Q. And did you go back home that night?

A. I did.

Q. And what kind of a night did she pass, do you

know?

A. Well, I don't know; but my wife told me that

she passed a very restless night.

Q. Did you -go back to work then that night?

A. No, I was through for that night.

Q. You were through. Do you know the place

where she was injured? A. I do.



vs. May Mugford. 81

(Testimony of Edward Mugford.)

Q. Describe the location of this place as near as

you can. [72]

A. Well, it was the small entrance to the club-

room.

Q. Do you know where the mining claims of the

Treadwell Mining Company are located?

A. I do; yes.

Q. Where, with reference to the club-house?

Mr. HELLENTHAL.—We object to that as caU-

ing for a conclusion of the witness on a material

question of fact.

The COURT.—Overruled.
Mr. HELLENTHAL.—Exception.
Mr. RODEN.—^You may answer, Mr. Mugford.

A. The 700 claim and Mexican and the Ready
Bullion

—

Q. Where, with reference to the club-house?

A. The 700' claim is next to the club-house.

Q. Do you know what mine is underneath the

club-house ?

A. The Treadwell.

Q. You know what mine is underneath the place

in front, immediately in front of the club-house ?

A. Treadwell.

•Q. Now, describe the condition of the place that

you found in front of the club-house.

A. You mean the street?

Q. Yes.

A. Platform—well, I found it in a decayed con-

dition ; the platform was rotten.
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Q. Where is the rotten—with reference to the

building

—

The COURT.—Well, now, what are you talking

about?

Mr. RODEN.—I heg your pardon.

The COURT.—Fix the time so we know what you

are talking about.

Q. When did you go to this place, Mr. Mugford?

[73] A. I went there at midnight.

Q. At midnight. How long after you had met

your daughter, about?

A. About fifteen minutes, I think.

Q. Describe what you found there.

A. Well, when I got there there was a new plank

placed over the hole and there was a rope stretched

around it and the people coming back going into the

main entrance ; this entrance was closed.

Q. Did you examine this hole any?

A. Not at that time; no.

Q. When did you examme it?

A. The next morning.

Q. What did you find?

A. I went down there between nine and ten

o'clock and I removed the plank and I saw there was

a ladder down through the hole so I walked down

on the ladder, down to the beach.

Q. Did you find anything on the beach?

A. Well, I found a spray of artificial flowers, pink

roses.

Q. Did you examine the hole any, the boards sur-

rounding the hole?
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A. Well, I examined the adjoining planks.

Q. What condition were they in?

A. Well, I picked the wood away with my fingers.

Q. Then what did you do ?

A. Then I came up on the street and Jack Wilson
was standing there; so I showed him—I showed him
the roses I had. So I pointed to several places on
the street there; there was hoards nailed over a hole

on the street; and I pointed to it, and said—[74]
Q. You know Mr. Wilson? A. I do; yes, sir.

iQ. How long have you known him?
A. Oh, for ever since he has heen at Treadwell.

Q. How long has that been, about?

A. Well, I don't know; eight or nine years, I

guess.

Q. You know what Mr. Wilson's position was at

Treadwell?

A. He was Chief of the Fire Department.

Q. You know what his duties were as such?

A. Well, his duties was to look out for the street

work, I guess.

Q. Did you ever see him perform any street work
there?

A. No, I never seen Mr. Wilson perform any.

Q. Whom did you see perform any?

A. I see the carpenters.

Q. Whose carpenters?

A. The company's carpenters.

Q. Which company? A. Treadwell Company.

Q. The Alaska Treadwell Gold Mining Company?
A. Yes, sir.
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Q. What were they doing?

A. Well, they were repairing sidewalks.

Q. Where were they repairing sidewalks?

A. Between the Mexican and the club.

Q. How close to the club?

A. Probably one hundred yards, two hundred

yards, something like that.

Q. Now, did you notice the platform, the general

condition of the platform in front of the club-house

building? A. I did.

Q. What did it show, if anything,—what did it

show ? A. It showed it was decayed.

Q. How?
A. Because it was patched in several places. [75]

Q. How close to this place that you say you found

this hole was this platform patched?

A. Well, I noticed a patch about fifteen or twenty

feet from this hole.

Q. Describe the patch.

A. Well, the patch is an inch board, twelve inches

wide, probably couple of feet, probably only a foot,

nailed over the top of the plank.

Q. It was nailed on top of the other planks ?

A. Nailed on top of the other planks.

Q. In the platform, was there more than one such

condition, patched place?

A. I noticed four of five places there patched that

way.

Q. When did you notice them?

A. The next day after the accident.



vs. May Mugford. 85

(Testimony of Edward Mugford.)

Q. Did you ever notice them before ?

A. Yes, I have noticed them there.

Q. Do you know who caused those patches to be

made f

A. Well, I suppose the—well, I don't know who

had those patches put on there but they were placed

there, I suppose

—

Q. Did you ever see anybody putting any of those

carpenters to work on this place?

A. Yes, sir; I have seen them working there.

Q. Did you see in whose charge they were?

The COURT.—The question was: Did you ever

see anybody put the carpenters to work?

A. Yes, sir.

Q. Who? A. The chief carpenter.

Q. Who was the chief

—

A. —^His name was Carpenter.

Q'. His name was Carpenter, too? A. Yes.

Q. Whose chief carpenter was he? [76]

The COURT.—Whose chief carpenter was he?

A. Well, the Treadwell Company's chief carpen-

ter.

Q. Treadwell Company. That is the defendant in

this case; same company? A. Yes, sir.

Q. Now, has your daughter lived with you pretty

well all her life, Mr. Mugford? A. Yes, sir.

Q. About how many years have you been away

from her?

A. I was away about six years I think it was, at

Treadwell, before my folks came up there, six years.

Q. That was prior to this time, to August, 1916?
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A. Yes, sir.

Q. What was her condition as to health prior to

this time ? A. She was healthy.

Q. Had she ever met with any accident that you

know of? A. No, sir.

Q. Or any injuries to her back?

A. Not to her back; no, sir.

Q. Or to her head? A. No, sir.

Q. Have you noticed any difference in her appear-

ance between, say, the day before this accident oc-

curred and nowl

A. Yes, great deal of difference.

Q. What is the difference?

A. Well, she is much thinner and she is different

altogether like.

Q. Describe as well as you can what you mean by

different altogether.

A. Well, she was very full in the face, round face,

rosy cheeks, and was so very much stouter.

Q. Has she complained any since that time about

any ailments?

A. Well, she complained the last couple of years

all the time, mostly all the time. [77]

Q. What is she complaining about?

A. Her back and her head.

Q. Have you had any opportunities in the last two

or three years, since the 30th day of August, 1916,

have you had any opportunities to observe her and

to be able to get an idea as to whether she has suf-

fered any pain? A. Yes, sir.

Q. What has been the result of you observations?
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A. Well, I noticed that she had no ambition to do
anything; she couldn't do anything; and she would
want to be laying down most all the time; and she
could not do any work; she couldn't lift anything
with any weight.

Mr. RODEIN.—^You may cross-examine.

Cross-examination.

(By Mr. HELLENTHAL.)
Q. Mr. Mugford, you quit the employ of the Tread-

well Company right after the cave-in, did you not?

A. No, sir.

Q. How long after the cave-in did you work there?

A. About eight months.

Q. How much?

A. About eight months I think it was.

Q. But that was the occasion of your quitting any
way? A. I beg your pardon?

Q. That was the reason you quit, there was no
more work?

A. After the mills closed down I worked in the

foundry a short time.

Q. Now, Mr. Mugford, your daughter has always
been a rather sickly girl, has she not? A. No, sir.

Q. You don't mean to say that she was a robust

girl before this injury? [78]

A. Well, she was very much more robust than she

was afterwards.

Q. Well, she was more so than she was afterwards.

But she was weakly before the injury, was she not?

A. No, sir.
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Q. Did you not take her for her health to Cali-

fornia at one time ?

A. She had a pain in her side in California and

the doctors said she had appendicitis; she was oper-

ated on and the appendix removed; she was im-

proved much in health after that; that is the only

sickness she had in California.

Q. You know for some time you hesitated to bring

her up here on account of her health, did you not?

A. No, sir.

Q. You know Mr. Ferris, Steve Ferris?

A. I do.

Q. Do you remember a conversation had between

you and Mr. Ferris in the Treadwell boarding-house,

in the Mexican boarding-house, where you were sit-

ting at dinner? A. No, sir.

Q. —^Sitting at the table, before, shortly, just be-

fore your family came up here,—in which you told

Mr. Ferris that you didn't know whether it would be

well to bring your family up here because your

daughter was sickly; and didn't know whether

the climate would agree with her?

A. No, sir; I didn't have any conversation with

Mr. Ferris

—

Q. No such conversation at all? A. No.

Q. No conversation in which you told Mr. Ferris,

or others in the presence of Mr. Ferris, that your

daughter was sickly and you thought probably this

climate would not be satisfactory to her?

A. No, sir.

Q. Nor did you tell him that she was sickly at all?
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A. I might have told him that she went through

this operation for appendicitis.

Q. You knew that she had frequent headaches at

that time, did you not? A. No, sir. [79]

Q. She frequently left her work at the Treadwell

store because of her illness for a few days at a time,

did she not ?

A. No, sir ; she worked very steady there up to the

time of the accident.

Q. You tried to get Dr. Midford the night your

daughter was injured and couldn't find him, I under-

stand? A. I did; yes, sir.

Q. You didn't try to get Dr. Ellis?

A. No, I didn't; no, I didn't.

'Q. You didn't think the matter was serious enough

to hunt for Dr. Ellis?

A. Well, I inquired for Dr. Midford and couldn't

find him and so I went home again.

Q. You knew Dr. Ellis was also one of the com-

pany's doctors?

A. Yes, sir; I knew Dr. Ellis.

Q. You made no further inquiry for the doctor

until about six days later Dr. Midford came to you ?

A. I think my wife—I went to work the next day
—my wife went for the doctor but he did not come
to the house^

—

Q. —I am speaking of what you did.

A. Well-
Mr. HELLENTHAL.—I guess that is all.

Mr. RODEN.—That is all, Mr. Mugford.

(Witness excused.)
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Mrs. EDWARD MUGFORD, being first duly
sworn to tell the truth, the whole truth and nothing
but the truth, testified on behalf of the plaintiff, as
follows

:

(By Mr. RODEN.)
Q. Have you ever lived at Treadwell, Mrs Mug-

ford? A. I have.

Q. How long have you lived there?
A. I should judge about seven years. [80]

Q. Seven years. Where were you on the 30th of
August, 1916? A. In my home.

Q. In your home—where? A. At Treadwell.
Q. Do you remember the evening of August 30,

1916, when your daughter came home ^

A. I do.

Q. I wish you would state in what condition she
came home.

A. She was brought up by her brother, and I sup-
pose disarranged, muddy, crying, very hysterical,
complained of her head.

Q. What did she say? What complaints did she
make? A. She complained mostly of her head.

Q. Did she say how it felt?

A. Well, she said it was hurt severely; she de-
clared it was hurt very badly and wanted me to send
for the doctor right away.

Q. Did you send for a doctor?
A. I got my husband to go down to the Treadwell

Club and see if Dr. Midford—
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Q. —Did the doctor come?

A. No, he did not.

Q. Well, what kind of a night did she pass ?

A. Very restless night.

Q. What condition was she in the following day?

A. How is that, please?

Q. What condition was she in the next day, the

following day?

A. Well, she was quite bad all the next day.

Q. What did she complain of?

A. Her ^ead and back and the bruises she re^

ceived.

Q. Did you make an examination of her body ?

A. I did.

Q. What did you find?

A. The back of her head was very red and sort

of a swelling.

Q. Whereabouts was that on the head ?

A. I should judge right on the back ; I suppose at

the base of the [81] brain.

Q. And did you find anything about her hip ?

A. Yes, her hips were scraped and bruised, you

know ; they was red the first night and later on they

got black and blue.

iQ. Notice anything else about her?

A. There was a large red spot on the back, on her

back.

Q. Was she confined to the house for any length of

time after this ?

A. Well, she would stay in a day or so at a time;
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I think that next day she stayed in all day, if I re-

member right, and the next day, the following day,

I believe she made an attempt to go to the store and
she was sent back.

Q. Well, how long did this condition you speak of

continue? A. Well, it continued right along.

Q. Did the doctor ever come?

A. He finally come, I think on the—I don't know
whether it was the third or fourth, maybe the fifth;

I can't really say.

Q. How did he happen to come?
A. Well, she was in the store ; she went down and

tried to work and Mr. Sutherland sent her home and
told her that he would send Dr. Midford up right

away, that she must have medical attention.

Q. Well, about how long did she stay around the

house, then—oh, approximately?

A. Oh, I think she stayed in then another three

or four days and made an attempt to go down; she

met Mr. Rutherford and he asked her if she wouldn't
come to work, that Mr. Sutherland had lifted some-
thing

—

Q. —Did she go to work any?
A. Well, she would go down to the store but she

claims did not work ; she told me— [82]

Q. It does not matter what she said on these points.

Was she away from the house for whole days at a
time? A. No.

Q. Now, how long would she be absent from the

house ?
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A. Well, probably she would remain in the after-

noon; she would go down late, remain away in the

afternoon.

Q. Would she make any complaints about these

days? A. Oh, yes.

Q. Now, did she complain about her head any,

Mrs. Mugford?

The COURT.—Did she do what?

Q. Complain about the head?

The COUET.—When?
Mr. EODEN.—The witness is now testifying

about within about two weeks after the injury is

supposed to have occurred.

Mr. HELLENTHAL.—I object to that as not be-

ing part of the res gestae, not contemporaneous with

the thing done.

The COURT.—You may go that far.

Mr. RODEN.—You may answer that question,

Mrs. Mugford.

A. Yes, she complained of her head.

Q. Has your daughter passed her life pretty well

in your company? A. She has.

Q. Has she, at any time, as near as you know and

can recollect, suffered any injury to her head?

A. No, not any.

Q. Or to her back? A. No.

Q. To her spine? A. No.

Q. Has she been subject to any what the doctors

call constitutional ailments or defects?

A. She has not. [83]
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Q. Or suffered from any defect to which women

are subject? A. No.

Q. Have you noticed any difference in the appear-

ance of her from prior to the 30th of August, 1916,

and now? A. I have.

Q. In what respect?

A. Well, she has lost in weight and Has become

very nervous and irritable; her disposition isn't

what it was previous to that.

Q. Have observed her any in her actions and de-

meanor ?

A. Yes, I have ; she is very different that way.

Q. In what respect? Go into detail as much as

you can.

A. Well, she would get nervous, and cries very

easily; if I just probably say the least little thing

she will cry and get very nervous, and cry over things

I wouldn't think would offend her at all; and gets

awful excitable and trembles so.

Q. Do you know whether she is subject to faint-

ing spells?

A. Well, she has fainted quite a number of times

since she had this trouble.

Q. What would you say concerning this same sub-

ject prior to the time of the accident ?

A. Well, I never—she never had—at least I

never seen her faint ; she was never subject to it.

Q. How often have you seen her faint since that

time, and under what conditions ?

A. Well, when she gets nervous or frightened in
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any way, the least little thing comes on suddenly she

will faint, or if she gets over-anxious about any-

thing.

Q. Since when have you noticed thaf?

A. Since she had that fall.

Q. Have you noticed as to whether she can rest

nights or not?

A. She don't rest well at night, her sleep is dis-

turbed; is frightened very easily; just sometimes by

opening the door or coming in to her suddenly.

'Q. What was her physical condition prior to the

accident as to [84] being healthy, robust and

strong? A. Very good.

Q. What has it been since ? A. Poor.

Q. Have you noticed any improvement in her con-

dition during the three years ?

A. No, I didn't; I noticed her getting worse, I

have, I would say—that she lost in weight—doesn't

improve.

Q. What nourishment has she taken?

A. How is that?

Q. How has she been nourished since that time?

A. I keep her well nourished; I have been very

attentive to her nourishment, in fact, paid special

attention to her nourishments.

Mr. RODEN.—You may cross-examine.

Cross-examination.

(By Mr. HELLENTHAL.)
Q. You say she had no injury to her head or back?
A. No, none.
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Q. Where was the injury she did have^

A. On her head and back.

Q. Well, before the injury she had prior to this

accident %

A. She had no injury prior to the accident.

Q. None whatever? A. No.

Q. She had headaches before the accident?

A. She never complained of them.

Q. She had pains in her back and elsewhere, did

she not?

A. No, she never complained of any; she had a

pain in her side but, of course, she was operated on

for appendicitis about ten years ago, something like

that.

Q. You don't mean to say, Mrs. Mugford, that

your daughter was robust and healthy?

A. I do. I think she was quite healthy; had

every appearance of it. [85]

Q. She had no ailments whatever ?

A. She had appendicitis, as I say ; that is the only

one I know.

Q. Since she has been at Treadwell ?

A. At Treadwell?

Q. Yes.

A. She was able to work; she did real hard work

in the store and would be able to help me a little

at home in the evening; really able to do a good

day's work.

Q. Now, a year before the accident, next prior to

the accident, isn't it a fact that she often quit her
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employment for a few days at a time because of ill-

ness?

A. No, not often ; no, she had a cold, I remember,

once or twice; she had a severe cold, termed ''la

grippe.''

Q. But she did not leave her employment because

of other illness? A. No.

Q. She wasn't nervous or weak?

A. No, I don't think she was; I didn't think so or

I would never have allowed her to do that work.

(Witness excused.)

Testimony of B. F. Learning, for Plaintiff.

B. F. LEAMING, being first duly sworn to tell

the truth, the whole truth and nothing but the truth,

testified on behalf of the plaintiff, as follows

:

(By Mr. RODEN.)
Q. What is your full name, Mr. Leaming?

A. B. L. Leaming.

Q. And what is your business ?

A. Present time?

Q. Yes, sir.

A. Working at Chichagoff Mining Company.

Q. In whose employ were you prior to entering

the employ of the Chichagoff Mining Company?

A. Treadwell.

Q. How long were in the employ of the Tread-

well Company?

A. I could not just name how long it was, fifteen

or sixteen years it was; I guess seventeen.
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Q. What was the line of your employment over

there? [86]

A. Well, I had two or three jobs; first went to

work for the carpenter—^helpei:, worked a few

months, then I went into the 240 mill, from that I

went to work in the club-room.

Q. In the club-room. What position did you oc-

cupy with reference to the club-room?

A. When I first went in to work down there %

Q. No. You said you went to work for the club-

room—at that time. A. Sir?

'Q. What was your position there in the club-

room ? A. When I first went to the club ?

Q. No, your position in the club ?

A. Manager of the club.

Q. Manager of the club. About what year was

it you became the manager of the club?

A. I don't recall, sir.

Q. Well, you remember the year when the cave-in

happened over there ? A. Sir ?

Q. You remember when the cave-in happened

over at Treadwell ; I believe that was in 1917 ?

A. Somewheres about.

Q. Now, up to that time were you manager of the

club?

A. Well, when I first went there I went to work in

the swimming-tank, there a few months, then I was
given charge of the club.

Q. How many years prior to the cave-in were you
manager of the club f
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A. Before the cave-in?

Q. Yes. A, Six or seven years.

Q. Who appointed you manager of the club ?

A. Who appointed me?
iQ. Yes, sir. A. Mr. Kinzie. [87]

Q. Mr. Kinzie. Who was Mr. Kinzie?

A. Superintendent of the mine.

Q. Superintendent of what mine?

A. Treadwell Gold Mining Company.

Q. Alaska Treadwell Gold Mining Company.
What were your duties as manager of the club, Mr.
Learning, in a general way?

A. Keeping it repaired and looking after it, keep-

ing it up so that the people could get service that

came there.

Q. Are those the instructions Mr. Kinzie as super-

intendent of the Alaska Treadwell Gold Mining
Company gave you? A. Yes, it was.

Q. How far did your jurisdiction as manager of

the club-room extend?

A. Well, I had charge of the club, inside of the

club.

Q. Did you have any control of any part outside

of the club?

A. No, sir, not at all; not further than the door-
step.

Q. Across the doorstep? A. Yes, sir.

Q. Where is this club-room or club building lo-

cated, or was located; it isn't there any more I
understand—where was it located?
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A. On Treadwell grounds, I don't know; can't tell

you just where it was located.

Mr. HELLENTHAL.—Now, your Honor, we ob-

ject to that answer as not being responsive, as con-

taining conclusion of the witness on a question of

fact that is in issue.

The COURT.—Overruled. I understand the wit-

ness to say it is located on the Treadwell ground,

but he didn't know, didn't exactly describe it.

The WITNESS.—Close to the Treadwell store; I

don't know how many feet it was ; I know where it is

located; right across from No. 4 bunk-house. [88]

Q. Where were you on the 30th of August, 1916,

in the evening, at the time the dance was given ?

A. I was around the club-room.

The COURT.—I didn't get quite clear what was

Mr. Learning.

Mr. RODEN.—Manager.
The COURT.—On the day of the accident?

Mr. RODEN.—Yes, your Honor.

The COURT.—Very well.

Q. On the evening of the 30th of August, 1916, was

your attention called to any hole in the walk in front

of the club building?

A. Before the dance?

Q. Any time that evening?

A. Yes, sir. [89]

Q. About what time ?

A. About eleven o'clock ; I think somewheres about

the time they went to supper.
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Q. Where was this hole that your attention was

called to, with reference to the club building?

A. Close to the steps, doorstep leading into the

natatorium.

Q. Do you know how this hole happened to come

there? A. No, sir.

Q. What did you do concerning this hole, if any-

thing? A. Covered it up.

Q. Covered it up?

The COURT.—Do you mean after that?

Mr. EODEN.—After his attention had been called

to it.

The WITNESS.—Yes, sir.

Q. Did you, as manager of the club, have control

over the place where this hole was found?

A. No, sir ; I had nothing to do with it.

Q'. I understand you to say your instructions were

to the doorstep and no farther ? A. Yes, sir.

Q. Now, describe this place where this hole was,

with reference to the surrounding or other things in

the neighborhood.

A. Well, my recollection is close to the step ; step

out of the hall—I could not say whether it was the

first or second plank, but it was close by the nata-

torium steps there as you come out from the main

ball.

Q. Was it any part of the walk you went in and

out of there? A. Yes, sir.

Q. Did you pass there going up and down the dif-

ferent properties?
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A. Passed by there, yes, sir ; that was a thorough-

fare all the way through. [89%]

Q. Where did this thoroughfare lead to going east,

—I believe is down the channel ?

A. Down to the end of the island, walk clear down
to the Mexican, thoroughfare through there.

Q. Mexican mine. And where did this thorough-

fare lead to in a westerly direction, up the channel?

A. Up to Douglas.

Q. Douglas? A. Yes, sir.

Q. Was there a railroad track or car track any-

where close to this place, Mr. Learning?

A. Yes, sir.

Q. How close ?

A. I should judge it was from ten, twelve, might

be fourteen; I could not say just the exact distance.

Q. What was this track used for %

A. Transportation from one mill to the other,

cyanide building.

Q. Who operate that track? A. The company.

Q. Which company ? A. Treadwell Company.

Q. Treadwell Company. What was on the other

side of that track, Mr. Leaming, looking on the north

side %

A. The club next to the bay, on the bay side.

Q. What was on the other side, opposite side ?

A. Bunk-house.

Q. Whose bunk-house ? A. Sir?

Q. Whose bunk-houses? A. Treadwell people.

Q. Treadwell Company. What was the condition

of this thoroughfare, as you call it, surrounding this
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place where you found this hole ?

A. I am not supposed to know anything in regard
to that.

Q. Did you see any repairs being made on that
thoroughfare ?

A. I have saw them
;
yes, sir. [90]

Q. Describe them.

A. Put in new plank along the sidewalks and re-
pair the street.

Q. How close to this place had you seen any of
those repairs made?

A. Close, just could not say just what condition;
not very far from it; close up all around the club
there, put in repairs in there.

Q. Well, what is your best estimate, about how
close, about?

A. Well, I should say it wasn't over twenty feet,

maybe thirty, from the club to the bunk-house,—that
is, the railroad track.

Q. Now, who was it made those repairs ?

A. Carpenters.

Q. Whose carpenters ?

A. Treadwell's carpenters, I suppose.

Q. Did the club ever cause any of those repairs to
be made under your administration?

A. Not to my knowledge ; no, sir.

Q. Now, can you remember anybody in particular
who made those repairs ?

A. I have seen people,—that is covering up the
holes along there in front of the club.

Q. Did you ever see Jack Wilson make any re-
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pairs there, cover up any holes ? A. Yes.

Q. Who is Jack Wilson? In whose employ?

A. Fire Company.

Q. In whose employ did you say ?

A. Treadwell.

Q. Treadwell Company. Were you there at

Treadwell, Mr. Leaming, when this thoroughfare as

you call it and platform were completed, in front of

the club?

A. I was working at the time, I think. [91]

Q. In what year was that,—do you remember,

about?

A. I don't know whether it was 19—I think the

club was built in 1904 or '3 ; I am not sure about that.

Q. Out of what material was this platform and

walk built? A. Built out of native lumber.

Q. Native lumber?

A. I think it was made out of lumber from the

sawmill there at Douglas.

Q. Do you know how thick the planks were for

building this platform ?

A. I could not say as to the thickness of them.

Q. Now, was this platform built at the same time

the club was built ?

A. Same time; I suppose they built a platform

there,—platform was built in front—it was all on

made ground near that, and they had to have a plat-

form there to get into the club.

Q. Now, I understand this platform was on piles,

this whole walk was on piles ?

A. Club was on piles; yes, sir.
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Q. And the platform, the walk?
A. Was on joist across from the pilings.

Q. Yes. At the time that this occurred, the 30th
of August, 1916, was there anything in progress,
going on, in that neighborhood?

A. I could not say whether it was at that time or
not at the time.

Q. Had there been going on around about that
time?

A. Well, it has been quite a long time since that
date, but I know they started to fiU in there, but
whether it was before this happened or after it'hap-
pened, I don't know.

Q'. What filling in did they do ?

A. Well, they filled in the 240 tailings in under the
sidewalks [92] along there.

Q. For what purpose f

A. I am not supposed to know what they wanted
it for.

Q. Did you see them running tailings in ?

A. I saw them running in.

Q. What did these tailings do ? A. Filled up.
Q. Filled what up ?

A. Made new ground there.

Q. Now, what did you do that night, Mr. Leaming,
after your attention had been called to this hole in
front of the door there, in front of the club-house
door? A. I got a plank and covered it up.

Q. You got a plank and covered it up. Did you
notice the condition of the surrounding planks there?

A. Not any more than one was broke there; I
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didn't examine any of the others.

Q. How did you find the one that broke through?

A. Poor condition.

Q. How was it—was the plank entirely gone or was

it hanging in the hole, on nails ?

A. Well, my recollection of the plank^—it was be-

tween the two stringers and hanging down like this

(indicating) ; if my recollection is right, when I got

there I knocked this piece off and went down in the

place, and I covered the hole.

Mr. EODEN.—^You may cross-examine.

(Recess for 15 minutes.)

Cross-examination.

(By Mr. HELLENTHAL.) [93]

Q. Mr. Leaming, you didn't go down the hole to

the beach, did you ? A. Down on the beach?

Q. That night?

A. That night or the next day, I don't recollect of

being down in the hole,—at night

—

Q. —You didn't make any examination of the

board that was broken? A. Examination?

Q. Yes. A. I—^no ; no examination.

Q. Didn't pick it up and look it over at all because

it was laying on the beach ?

A. No; it wasn't on the beach. [94]

Q. How is that?

A. It broke between the two joist, one end was up

and the other end was hanging down; didn't have to

go down there to examine it
;
you could see it from the

top.
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Q. You didn't make any examination of the board
itself, however, did you ?

A. Go and examine it—I went and got a board and
covered up the hole, plank.

Q. And never did make any examination of the

broken board?

A. Not go and examine it—I saw it when I was
there and I covered it.

Q. You covered it the evening of the dance ?

A. Sir?

Q. The evening of the accident you covered it,

didn't you? A. Yes, sir.

Q. And you never made any further examination
of the board that was broken ?

A. No, sir, it was out of my line of business, I

wasn't supposed to

—

Q. You were not supposed to, and didn't pay any
more attention ? A. No, sir.

Q. And you never examined the board with a view
of finding out whether it was sound, rotten, or what
it was ?

A. I saw it was rotten, yes ; it was a rotten plank.

Q. When did you see that ?

A. I saw it that night when I covered it up, cov-

ered the hole up.

Q. Did you not state in my office, in the presence

of myself and Tom McDonald, that you didn't know
anything about the condition of that board as to

whether it was sound or rotten ?

A. I don't think so. [95]

Q. Did you or did you not ?
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A. I am not positive; I don't think I ever made

that statement in your office.

Q. Do you remember having a conversation on the

steamer, gas launch, "Pacific," at Chichagoff, dur-

ing the early part of the month of November in last

year, in which you, Robert Semple, Fred McGill, L.

T. McGinnis and T. G. McDonald were present, in

which you stated that you were positive that the sur-

face conditions of the planks in and about the club-

room would indicate that they were sound, that there

were no holes, no rotten places nor any indication of

unsafe planking, did you not ?

A. I never made any such statement as that; no,

sir.

Q. No such statement"? A. No, sir.

Q. Did you not also state at the same time and

place that if any planks became unsafe they were

always immediately ordered repaired, did you not so

state?

A. I made that statement, yes; I still state that

when there were any planl^s that they thought was

in danger they repaired them, in Treadwell, anything

there that needed repairing, they done right away,

never let nothing go without repairing it.

Q. They were always careful to see that everything

was safe, and any repairs—why, they repaired "?

A. Yes, sir.

Q. That was true of the planks in the platform and

everything about the works ?

A. Always, to my knowledge, yes, sir.

Q. Never any unsafe or unsound planks remained
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if they knew about them ?

A. Wouldn't be apt to; if they knew anything

about it they would repair it. [96]

Q. And the safety committee watched out to see

that there were no unsafe conditions.

A. I don't know now about the safety committee.

Q. You knew they had one ?

A. I know there was safety committees.

Q. And you know there was surface inspectors ?

A. Was what I was always informed.

Q. That surface inspector's sole business was to

see if things were safe ?

A. I don't know what his duties were at all about

the works ; don 't know what their duties were.

Q. Now, there was some repairs made in that plat-

form the day before the accident, were there not f

A. Might have been, but not to my knowledge; I

don't know; I didn't pay any attention to any re-

pairs.

Q. There had been new planks put in there you

say?

A. New planks put in there for a year before the

accident.

Q. At different occasions ?

A. At different occasions; yes, sir.

Q. Whenever there was a plank that needed re-

placing, it was replaced,—isn't that right?

A. Yes, sir, it surely was.

Q. You never observed any bad planking yourself

that wasn't replaced?

A. Not to go any length of time ; no.
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Q. You didn't know there were any bad planks in

that platform the night of the accident, did you ?

A. No.

Q. How is that? A. No, sir, I did not.

Q. You went in and out of that door every day, did

you not?

A. In that door—no, sir, not that; that wasn't the

regular—that was closed up, only occasionally, dances

and picture [97] shows; main entrance was the

next door from it.

Q. I know, but that door was used daily almost?

A. Yes.

Q. You went in and out of it %

A. Lots of times, you bet.

Q. How is that? A. Yes, sir.

Q. The door had been open while they were put-

ting up the decorations ? A. Yes, sir.

Q. And you had been there while the decorations

were put up ? A. Yes, sir.

Q. You went in and out of that door during that

period almost every day ?

A. Yes, around there
;
yes, sir.

Q. How is that? A. Yes, sir.

Q. You never observed anything wrong with the

plank there at that time, did you ? A. I did not.

Q. Planking looked perfectly safe and sound to

you? A. Yes.

Q. You walked over the planks yourself?

A. Well, I don't know whether I walked over that

plank or not, but I expect

—

Q. —You went through that door?
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A. —I walked on pretty near every plank in that

sidewalk, I expect.

Q. How heavy a man are you ?

A. One hundred and fifty,—why, two hundred and

five or ten.

Q. Now, you spoke, I think, Mr. Learning, about

the thoroughfare leading in front of the club build-

ing ; by that you mean the thoroughfare that led along

the beach the entire distance of Treadwell, connect-

ing the various groups of mines known as the Tread-

well group ; is that right ? A. Yes.

Q. That extended all the way to Douglas City ?

A. Yes.

Q. That was a walk that extended from the Bul-

lion mine to Douglas, a matter of three miles'?

A. Yes, sir. [98]

Q. Now, that walk don't lead right in front of the

club-house—that is not right in front of the door ?

A. Well, there was

—

Q. —It passed the club-house ?

A. Passed the club-house. It was a walk,—^walk

over any place along there
;
got to go through there if

going to the Mexican
;
got to go by there.

Q. You don 't understand my question, I think, Mr.

Leaming. What I mean is this: There was a plat-

form connecting the club-house with that walk ?

A. All connected up together, right up to the rail-

road track
;
yes, sir.

Q. The walk was probably forty feet from the

club-house'? A. The walk?

Q. Yes. The walk itself

.
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A. I don't think it is forty feet between No. 4

bunk-house and the club; I don't think it is forty

feet from one building to the other there
;
you have

the railroad track between them, and then you have

—

it wasn't over, to my knowledge, about from twelve

to fourteen feet from the step, to the railroad track.

Q. That is just what I am trying to get at. The

railroad track was laid along the line of the main

thoroughfare ?

A. Right along the main thoroughfare, yes, sir.

Q. It was along that thoroughfare that people

going to the Treadwell store, to the Mexican mine,

would walk? A. You go right along; yes, sir.

Q. And that thoroughfare was separated from the

club building, about twelve or fifteen feet f

A. It was all connected up. [99]

Q. Wait a minute, now. And was connected with

the club building by a platform ?

A. Platform to the club run right out to the rail-

road track, then the timbers run along there on that

;

yes, sir.

Q. That is what I am trying to get at ; there was a

platform in front of the club-house that connected

the club-house with the main thoroughfare ?

A. And the railroad track; yes, sir; connected

right up, yes, sir.

Q. And that platform was fifteen or twenty feet ?

A. I don't think over fifteen, from the step to the

railroad track.

Q. About that ? A. Somewheres about.

Q. And that platform, I think you said, was built
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at the time the club-house was built ?

A. I am not positive; I don't say it was; I sup-

pose—my recollection is it was when the club was
built

; there was a platform built there, I said, to get

into the club and out of it,—on piling.

Q. That was all that was necessary to get from the

street? A. To the club—yes.

Q. And it was necessarily built the time the club

was built so people could go in there ?

A. Necessary to build before the club was built,

platform would be.

Q. The whole business was on tide flat?

A. Yes, sir, on piles.

Q. And the only way you could get to it was by the

platform? A, By the platform.

Q. Yes, sir. The platform and the club building

were on tide flat, on piles ? A. Yes, sir.

Q. Below the line of ordinary high tide; that is

right, isn't it? [100]

A. My recollection, yes, sir.

Q. People going from the Treadwell store to the

Mexican mine would not go over this platform, would
they—they would go the walk, the main thorough-

fare?

A. It was all one thing, liable to walk, going to the

Mexican mine, liable to walk within two feet of the

Treadwell club, walk right along side of it, going to

the Mexican mine.

Q. There is no regular walk there ? What I mean
to say, Mr. Learning, is the people going from the

Treadwell store to the Mexican or any other property
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below there, would not pass over this platform where

the hole was; they would not pass over the place

where the hole was?

A. Apt to walk right up along close to the building^

doorstep, coming through there.

Q. Men can go that way ? A. Yes, sir.

Q. But that wasn't the main walk, was it?

A. Of course, he could walk through there if he

wanted, nothing to prevent from going

—

Q. —He would have ^to go out of his way to do

that A. Yes.

Q. That is right, isn't it?

A. Not very far out of his way; probably a man
was walking toward the Treadwell he would not walk

up into the Treadwell Club ; walk close to the railroad

track, going to his work.

Q. That is what I mean.

A. Would have no business over there.

Q. Man would not go over that platform unless he

was going to the Treadwell Club?

A. Going in the club he would go in over that

place, yes.

Q. Yes. Now, you say that you saw the Treadwell

carpenters repairing that walk along there at differ-

ent times. A. Yes, sir, I have.

Q. Putting in new planks. You also saw the

Treadwell carpenters [101] repairing walks in

front of the Alaska United property, didn't you?

A. All the way along there.

Q. They probably did the surface repair work for

the United Company?
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A. All one thing, I think so
;
yes, sir.

Q. You were a stockholder in the United Company;

at that time, were you not? A. No, sir.

Q. Weren't you at one time a stockholder in that

company? A. No, sir.

Q. Never had any?

A. Alaska-Juneau all I got stock in; Alaska-

Juneau; not in that.

Q. You know, Mr. Learning, however, that they

had a surface repair gang that made repairs for all

the different companies that operated on the island ?

A. Yes.

Q. And the surface repair gang was in the employ

of the Treadwell Company and the other companies

paid them for the work?

A. I don't know how they got their pay—anything

how it was connected up.

Q. Now, were you there when the Treadwell Club

was huilt? A. Yes, sir.

Q. Were you there when the Y. M. C. A. building

was there? A. Yes, sir.

Q. Now, the Y. M. C. A was built by the Y. M.

C. A., was it not?

A. I don't know, I am sure; I came there a year

or two before it burned down; I never was around

them very much; I don't know what it was in; the

Y. M. C. A., that is what they called it, the Y. M. C. A.

club.

Q. You didn't frequent the Y. M. C. A. very much ?

A. Yes. It was a nice place to go; I wasn't in

there many times ; [102] nicely arranged.
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Q. Anyhow, when the Y. M. C. A. club building

burned down you know, as a matter of fact, the em-

ployees built this other club—Treadwell Club?

A. I don't know who built it.

Q. You don't know who built \i%

A. No, sir.

Q. You know that the Treadwell Club was man-

aged by a Board of Directors, was it not?

A. Managed?

Q. Yes. Well, they had control of the club and

hired the employees?

A. No, sir; they did not hire the employees.

Q. You mean to say the Board of Directors of the

Treadwell Club didn't hire employees?

A. Didn't hire me.

Q. Who hired you?

A. Mr. Kinzie hired

—

Q. —What Kinzie ? A. Robert Kinzie.

Q. Robert Kinzie? A. Yes, sir.

Q. Did he act as one of the members of the Board

of Directors of the club in hiring you ?

A. I don't know what his capacity was.

Q. You never heard of Robert Kinzie hiring em-

ployees of the Treadwell Company?

A. He told me that he hired me to take charge of

that club ; to go down there to work.

Q. You never heard of Robert Kinzie, the superin-

tendent of the Alaska Treadwell Gold Mining Com-

pany, hiring a miner in the company?

A. I don't know; no.

Q. They were hired by the labor employment
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bureau? A. Always, yes, sir.

Q. Robert Kinzie, Superintendent, never hired

anybody.

A. Well, he had a say who should work for him.

[103]

Q. While he was the superintendent "^ A. Yes.

Q. He had nothing to do—he didn't attend to that

part of the business—you know, don't you?

A. He told me—Robert Kinzie is the man that

hired me ; and I asked him who would pay me ; who
that I would be under ; and he told me Mr. Kennedy

;

and that is the man I was under all the time I worked

there.

Q. Mr. Kennedy was a member of the Board of

Directors of the Treadwell Club ?

A. I never attended their meetings ; he was assist-

ant superintendent of the mine.

Q. When you got your pay you got a voucher

signed by the secretary of the club, directed to the

Treadwell Company to pay you money and charge

it to the club %

A. I never got any vouchers; I went and got my
pay the same as anybody else.

Q. When you first went there, Mr. Leaming, when

you first went there, didn't they pay you with an

order drawn by the secretary of the Treadwell Club ?

A. I believe they did at one time; they had some

ruling that way, if I recollect right.

Q. The secretary of the Treadwell Club gave you

an order. And supplies were bought the same way,

were they not? A. What, from the

—
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Q. —In the same manner ; the Board of Directors

passed upon all bills that you presented, did they

not,—the Board of Directors of the Treadwell Club

—

they looked the bills over? A. Yes, sir.

Q. They drew a warrant on the treasurer of the

company for the money, did they not? [104]

A. I don't know; I never attended their meetings;

I don't know anything about how they got their pay

or where it came from.

Q. Don't you know as a matter of fact that you

were elected at a meeting of the Board of Directors,

manager of the club?

A. Not to my knowledge.

Q. Don't know anything about it; never went to

the meetings of the directors ?

A. Never attended a meeting ; no, sir.

Q. You were not a member of the board yourself ?

A. No, sir ; I never took any instructions from any

Board of Directors.

Q. Did anybody ever give you any instructions?

A. Yes, sir.

Q. Didn't they just let you run the club to suit

yourself? A. No, sir.

Q. Who gave you instructions?

A. The assistant superintendent, whenever I

wanted instructions, there is where I got them.

Q. Did you ever get instructions from Mr. Brad-

ley here? A. No, I did not.

Q. At the time Mr. Bradley was general superin-

tendent of the Treadwell Company?

A. Yes, sir.
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Q. Had been A. Superintendent *?

Q. How is that?

A. I thought Mr. Wayland—wasn't he the super-

intendent at the time of the accident?

Q, Wasn't Mr. Bradley the managing

—

A. —He was consulting engineer; and Mr. Way-

land, superintendent; and Mr. Kinzie, assistant su-

perintendent,—the way I understood it.

Q. Mr. Bradley then was the managing head of

the business of the Alaska Treadwell Company in

the territory at that time, [105] wasn't he?

A. To my knowledge; yes, sir.

Q. Had been for some time. He didn't give you

any orders, did he?

A. No, sir, nothing more than when he first came

there.

Q. What did Mr. Bradley tell you when he first

came there?

A. When he first came there,—to the—

Q. Yes.

A. —To the best of my recollection he told me that

everything would go on just as it had been; there

would be no changes whatever in the club.

Q. Where did that happen?

A. Down in the committee-room in the club.

Q. At what time?

A. I could not just recollect.

Q. Who was present ?

A. I don't think there was anyone present.

Q. Just what did Mr. Bradley tell you?

A. Sir?
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Q. Just what did Mr. Bradley tell you at that

time?

A. As near as I can say, that there was some talk

about being much changes—when Mr. Bradley came

to the company, they were to make few changes there,

of the foremen, that report was around,—they were

going to make a lot of changes there. Mr. Bradley

said he didn't figure on making any changes without

he was making it for the betterment of the men who

was there ; I recollect that very well, what he told me.

He said, any changes he made he made for the better-

ment, was for the men that had any responsibility.

And I said to him, ''I suppose everything goes on

just the same in the club as it always has ? " " Every-

thing is satisfactory.
'

' That is as near as I can tell

;

the conversation [106] might have been more.

Q. The night of the dance, Mr. Leaming, you re-

member there was a light over that door?

A. Yes, sir.

Q. How is that?

A. Yes, there was plenty of lights around there.

Q. There was a light over that door, over that en-

trance, was there not?

A. Light there all the time.

Mr. ZEIGLER.—If Court please, I do not think

that is cross-examination ; nothing said on direct ex-

amination about any lights at all.

Q. Bid you see the board hanging there, the night

of the accident, Mr. Leaming, down in the hole?

A. Yes, sir.

Q. You could see the end of the board hanging
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down there before you put the plank on?

A. Yes; to the best of my recollection, the plank

was broke and hanging down in the hole, like that

(indicating)

.

Q. You never took that plank off again in order

to look'?

A. I think if my memory serves me right, I took

and knocked the end of the plank and knocked it, let

it go down in and covered it up with the other plank.

Q. You never took the other plank off yourself?

A. No, sir, but if my memory serves me right, I

put two planks there.

Q. When you came there that night you looked

down the hole; that was about twelve o'clock at

night,—shortly after the accident,—about that time ?

A. About eleven o'clock.

Q. You looked down the hole and you saw the

plank still hanging on the nails and you knocked it

down and put one or two new planks over it ; is that

right?

A. I went and seen it there and got a plank and

covered it up
; [107] I didn't make any inspection

of it very much.

Q. You never took those planks off to look at the

board after that—that is the last you looked at it ?

A. I covered up the hole, yes, sir.

Q. That is the last you had to do with the hole, Mr.

Learning? Then it was a matter for the carpenters

to fix it. A. Anybody else
;
yes.

Q. Had nothing else to do with it?

A. No, sir.
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Q. Never looked at it any more?

A. I may have seen it the next day but don't recall

it to memory.

Q. You have no recollection of looking at it any

more?

A. Might be around there ; I was around there the

next day; I don't just recollect when the hole was

fixed or who fixed it.

Q. Tour best recollection of the hole and the

planks is that you put the new planks on the night

of the dance?

A. Didn't pay any more attention any more than

I would to the sidewalk in Juneau if there was a hole

in that.

Mr. HELLENTHAL.—Exactly. That is all.

Redirect Examination.

(By Mr. RODEN.)
Q. In what capacity did you put this plank on

there—as manager of the club or not?

A. Well, I just put it on there because I would

put it on any place I saw a hole in the sidewalk any

place in front of the club,—most anybody would

—

A. —Not because it was your duty, because you

were manager of the club? [108]

A. Not as manager of the club; I thought it my
duty, same as accident, whether I was manager of

the club.

Q. Just as a good citizen?

A. Man would, if he seen an accident, try and

avoid it if he could.
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Q. Now, when you would make any requisitions for

supplies to the club, you would go and consult the

Board of Directors? A. No, sir.

Q. How would you go about if?

A. I would make out requisition and send it in.

Q. Where would you send HI

A. Right over to the department where I needed-

it,—^store or machine-shop.

Mr. RODEN.—That is aU. (Continuing.)

Q. Do you know whether any steps were ever taken

to prevent people or vehicles from going on to this

platform on account of its rickety condition?

A. I don't just get what you mean.

(By Mr. HELLENTHAL.)
Q. Mr. Jack Brahm was with you and helped you

cover

—

A. —I don't know as anyone, to my recollection.

Mr. HELLENTHAL.—You don't recollect any-

body?

A. I don't recollect anybody.

Mr. HELLENTHAL.—That is all.

Mr. RODEN.—That is all, Mr. Leaming.

(Witness excused.) [109]

Testimony of Dr. Leonard P. Dawes, for Plaintiflf.

Dr. LEONARD P. DAWES, being first duly

sworn to tell the truth, the whole truth and nothing

but the truth, testified on behalf of plaintiff, as fol-

lows:
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Direct Examination.

(By Mr. RODEN.)
Q. You may state your name, Doctor.

A. Leonard P. Dawes.

Q. What is your profession?

A. Physician and surgeon.

Q. How long have you practiced your profession ?

A. Nearly fourteen years.

Q. What is the nature of your practice,—gen-

eral— A. General practice.

Q. Are you a graduate of a regularly recognized

school of medicine ? A. Yes, sir.

Q. Which one? A. University of Illinois.

Q. How long have you practiced in the Territory

of Alaska? A. Ten years.

Q. In the town of Juneau ?

A. About five years, not quite.

Q. Do you know the plaintiff in this case, Miss

May Mugford? A. Yes, sir.

Q. How long have you known her ?

A. About two years.

Q. Did she ever call upon you for medical treat-

ment or advice? A. Yes, sir.

Q. When? A. About two years ago.

Q. Did you examine her? A. I did.

Q. I wish you would state what you found.

A. When she first came to me I found a pretty

well-nourished girl.

Q. You found which?

A. Pretty well-nourished girl ; very nervous ; rapid
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pulse; and she complained of considerable pain.

[110]

Q. Did she tell you where she suffered this pain?
A. Yes ; chiefly at the back of the head and upper

port of the neck where the head joins the neck, or

the neck joins the head; and in the back of the upper
lumbar and lower dorsal region.

Q. I wish you would point out

—

A. Well, the dorsal is the rib region, and the lum-

bar the next below it, so the lower dorsal region

would be in the region of the lowest rib or lowest two

or three ribs.

Q. What was her nervous condition?

A. She was extremely nervous.

Q. Did you take her pulse too ?

A. I did; rapid.

Q. After she had made this statement to you con-

cerning this pain did you make a physical examina-

tion, yourself, of her ? A. I did.

Q. What did you find?

A. First thing I found, I think, that was of any

consequence and had any bearing on the case was a

curvature of the spine, lateral curvature.

Q. What portion of the spine did you find this?

A. That affects the entire spine to a greater extent,

but there are two curves; one in the upper region,

and one in the lower, that is looking like S, some-

thing like the letter S, only very slight.

Q. That is what you discovered?

A. That is the first thing I thought might have

any bearing on the pain. [Ill]
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Q. What else did you discover?

A. At this time—that was the only thing I discov-

ered at that time I thought had any bearing on the

case.

Q. Now, what did you discover on the spine?

A. Different things can bring on a curvature of the

spine. We have tubercular condition,—can bring on

curvature of the spine. We have injuries.

Q. Would the condition of the spine be brought

about by a fall ? A. Yes, it could.

Q. Would you need to examine her as to whether

it might be tubercular ?

A. I found no evidence of tuberculosis anjnvhere.

Q. Did you examine or investigate the reflexes

any?— What are reflexes?

A. Natural reflex, when you tap the knee ; that is

one test; and there is a certain natural response in

every normal being ; in certain nervous disorders and

nervous conditions that would be exaggerated, and in

eertain other conditions it would be

—

Q. —What was hers? A. Exaggerated.

Q. What do you mean by exaggerated ?

A. I mean the knee control and other reflexes were

greater than the normal should be.

Q. Did she suffer or complain of anything else,

—

not being able to rest, sleep ?

A. Yes, she complained of sleeplessness—well, that

was one of the main symptoms, sleeplessness and

pain ; those were the two chief symptoms.

Q. Now, did you give her any treatment of any

kind, Doctor?
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A. I used sedatives for rest and I referred her to

a masseuse for general massage ; I put her on tonics.

[112]

Q. Now, at any time did you make any further

investigation of her in an effort to determine what

might be the cause of those pains she complained of?

A. Yes, some time later I made X-ray pictures of

the spine, or had them made.

Q. About when were they made *?

A. I don't remember when I made the first one;

some time after that; I don't just remember the

date ; and then I made one since.

Q. Now, what did you discover, if anything?

A. Well, I didn't discover anything when I first

looked at the picture, except the curvature of the

spine, but my attention was called to it from two

different sources.

Q. How was your attention called to it?

A. Through Dr. Mahone and Dr. Clarke.

Q. State what you did discover tfien.

A. They called my attention to the dislocation of

the four lower ribs.

Q. Now, which ribs were they?

A. They were the eleventh and twelfth on each

side.

Q. Where were they dislocated?

A. At the connection with the spine or vertabrae.

Q'. Now, would that be—might that cause the pain

.she complained of?
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A. That might cause the pain in the region of the

back.

Q. Now, could that have any effect, this condition,

have any effect on the nervous system?

A. That would be the cause of the pain, in my
opinion—would be the injury to the nerves from the

dislocation of these bones because a nerve comes off

the spine right under them. [113]

Q. Now, this breaking away of these four ribs

from the spine, is that a permanent condition.

A. That is permanent when it has remained as long

as this.

Q. How long has this remained now?

A. Well, I don't know how long the injury—two

years, I guess; I know it was several months after

the injury before I saw it.

Q. Have you a view indicating, showing, that?

A. I have the pictures.

Q. I wish you would take it and show it.

A. (Producing plates.) This is the first picture

that was taken (showing plate to jurors). If you

get close here you can see. These ribs—compare

them with these along here—see it is out of the

socket—and this one is out of its socket—far enough

so you can see the round head here behind this bone

here—this one is above—this belongs right in here

—

this one is down. (Showing plate to other jurors.)

See the one above here is the first one, and this is the

first one out, this one—^you see the end of the bone

behind, see it out there ; and this one, and this is the
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one—^belongs right here—and this one. This is the

first one I took.

'Q. What does the second one show ?

A. The second one shows the same condition.

This was taken—(showing plate to jurors). You
see that first hone very faint—this one—^this one is

out here, you see.

JUROE.—Different places they are attached.

A. Yes, to these; these four are out of place

(showing to jurors).

:Q. When was that last picture taken, Doctor?

A. It was taken, I think Saturday, last Satur-

day. I haven't the date marked on it. [114]

Q. Now, have you examined her recently any,

Doctor, to see

—

A. —Yes, I went over the case since she came back
and I found on that day rapid pulse, of 120, and ner-

vous; I found that she has lost considerable weight

since the first time.

Q. How much do you think?

A. I don't know what her weight was originally,

but I imagine she has lost twenty, maybe twenty-five,

pounds.

Q. Now, the condition of these ribs you have de-

scribed, what is that due to ?

A. Well, that is, taking into consideration the his-

tory, I presume it is due to the fall that you de-

scribed.

Q. How did you find her mental condition?

A. Somewhat depressed.



130 Alaska Treadwell Gold Mining Company

(Testimony of Dr. Leonard P. Dawes.)

Q. Wliat effect does this condition have on the

system generally, Doctor?

A. Tends to make her worry and nervous—pain

makes anyone nervous, especially if you cannot

sleep.

Q. How does that cause pain?

A. From the stretching and injury to the nerves

that come off just underneath the rib from the

spinal cord, comes out between the vertabrae.

Q. Is that a temporary condition ?

A. No, sir, that is permanent.

Q. Have you noticed any change in her for the

better? A. No, sir.

Q. Notice any change the other way, for worse?

A. Well, yes, she has lost weight; she still has

fully as much pain as when she came—from what

she tells me.

Q. Have you examined her eyes? A. Yes.

Q. What did you find? [115]

A. I found she has some astigmatism.

Q. Astigmatism. Would that cause pain in the

back of the head? A. Sometimes it will.

Q. Whereabouts would it cause the pain?

A. In the occipital region, that is the back part

of the head ; it would not throw the pain down in the

neck so much.

Q. Not throw the pain where she complains of

having it? A. No, I think not.

Q. What is the normal pulse ?

A. Average normal pulse is 72 per minute.
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Q. And how much was hers?

A. The last time I examined it it was 120.

Q. Have you got an instrument by means of which

you could test that pulse now *?

A. I can test it with my finger.

Mr. RODEN.—I wish you would test it now.

The WITNESS.—(After testing pulse of plain-

tiff.) Running 134 now.

Mr. RODEN.—You may cross-examine.

Cross-examination.

(By Mr. HELLENTHAL.)
Q. The excitement of the trial would increase the

pulse? A. Yes, sir.

Q. How is that? A. Yes, sir.

Q. Very materially? A. Yes, sir.

Q. Doctor, you didn't see this patient until a year

or more after the accident, did you?

A. No, it was less than a year, but pretty close to

a year; but I don't remember just when it occurred.

Q. And you have no information of what trans-

pired prior to that time except what was told you?
A. That is all. [116]

Q. You have no personal knowledge that any of

these ailments are due to the accident ?

A. Except from her and her relatives and friends.

Q. Her statement? A. Certainly.

Q. No other means, no direct personal knowledge,

except what you were told ? A. That is all.

Q. That is all. Now, curvature of the spine is no
uncommon condition, is it?
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A. I would not call it common, but it occurs quite

often.

Q. Isn't it a fact that probably half of the people

that you come in contact with have some kind of

curvature of the spine ? A. Oh, no.

Q. That large a per cent? A. No.

Q. How large a per cent ?

A. If I were to guess, it would only be a guess

—

Q. I know.

A. —I would not put it over five per cent at least.

Q. And the ailment is due to a large number of

causes, is it not? May be due to a large number of

causes ?

A. Chiefly due to one or two; chiefly to tubercu-

losis, that is the main, common cause; injury prob-

ably comes second.

Q. Rheumatism causes it, does it not?

A. I think not, not that I know of.

Q. People sitting in one position for a long time ?

A. Yes, that would do it; yes, sir.

Q* And a large number of like causes might pro-

duce curvature of the spine ; isn 't that true ?

A. They are not common; there are other things,

but they are not so common.

Q. It isn't such a serious thing to have?

A. No, sir. [117]

Q. Many people have gone to France and gone

through the Argonne Forest with curvature of the

spine ?

A. None that I examined went.
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Ql It would not prevent them?

A. Yes, it would, according to the rules.

•Q. Now, Doctor, if Miss Mugford had been suf-

fering from pains in her back and in her head prior

to the accident referred to, you would not then at-

tribute these pains to the accident, would you?

A. I have to take into consideration, in arriving

at a conclusion, the history of this injury, certainly.

Q. I am assuming now, Doctor, that she had those

pains prior to the time of the injury. A. Yes.

Q. Then you would not attribute them to the in-

jury?

A. That would depend whether the pains were the

same ; if they were the same, then I could not.

Q. If she had pains in the head and back ?

A. If they were the same, then I could not do it.

Q. You couldn't? A. No.

Q. You would look to some other cause ?

A. Yes, sir.

Mr. HELLENTHAL.—That is all.

Mr. RODEN.—That is all.

(Witness excused.)

Testimony of May Mugford, in Her Own Behalf

(Recalled).

MAY MUGFORD recalled, on her own behalf.

Cross-examination.

(By Mr. HELLENTHAL.)
Q. Miss Mugford, do you remember the occasion

when you were at the Bergmann Hotel, when you
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and some other young ladies were engaged in a

scuffle with Mr. Woods? [118]

A. I was never in such a scuffle.

Q. You remember Mr. Woods picking you up and

throwing you across the room into the corner ?

A. He never did such a thing.

Q. You know Mr. Woods, don't you?

A. I do.

Q. Did Mr. Woods throw you down in the corner

—I don't mean in anything except a playful man-

ner?

A. He never did; I was unable to be, ever be, in

a scuffle ; never was at no time in a scuffle at the Berg-

mann.

Q. The occasion was shortly before Thanksgiving

of the year 1918.

A. That was when I was there, but I was never in

no scuffle.

Q. And you were never injured in any wise at

that time ? A. Never.

Q. Never handled roughly?

A. Never handled roughly.

Mr. HELLENTHAL.—All right. That is all.

(By the COURT.)
Q. When you stepped out of the door, did you step

into a hole that was already there or did you step on

a plank and the plank broke ?

A. I stepped in a hole that was already there, that

had been broken before I stepped into it, the plank

had been broken.
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Q. Had been broken, and you stepped on the

broken plank? A. I stepped into the hole.

Q. That left a hole there and you stepped in the

hole ? A.I stepped in the hole.

Q. Was the plank broken off and hanging down

and you just dropped through the hole, or was the

plank kind o ' that way (indicating) ?

A. I went so quickly I would not be able to tell

that.

Q. You would not know anything about that?

A. I scraped off some board

—

Q. —State whether or not you remember whether

you felt the [119] plank under your foot or not?

A. I don't remember that—I was just conscious

of falling ; I thought I was going to be killed as I fell

through.

Q. Just felt yourself going? A. Yes.

Q. You don't know whether your foot touched the

plank or not?

A. I could not tell that, I went down so swiftly;

I just thought I was going to be killed at the time

;

that thought came to me ; that is all I thought.

The COURT.—Very well.

Mr. HELLENTHAL.—That is all.

(Witness excused.)
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Testimony of Dr. Leonard P. Dawes, for Plaintiif

(Recalled).

Dr. LEONAED P. DAWES recalled on behalf of

plaintiff.

(By Mr. RODEN.)
Q. I would like to ask you, Doctor, if the injuries

that you [120] described yesterday, the condition

that you found the plaintiff's back, with reference to

the ribs being broken away from the spinal column,

is that found in normal persons ? A. No.

Q. What might cause such an injury, in your

opinion ?

A. Well, an injury from a fall might cause it.

Q. Such a fall as this plaintiff

—

A. —^Yes, sir.

Mr. RODEN.—That is all.

Recross-examination.

(By Mr. HELLENTHAL.)
Q. It might be caused by any other kind of rough

treatment, Doctor? A. Yes, sir.

Q. Might be caused by a variety of causes?

A. Yes, sir.

Mr. HELLENTHAL.—That is all.

Mr. ZEIGLER—If the Court please, we offer

these X-ray plates in evidence as plaintiff's ex-

hibits.

(Whereupon plates were received in evidence,

without objection, and marked Plaintiff's Exhibits

''A'' and'^B.")
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Mr. ZEIGLER.—Doctor, will you mark on these

plates with red ink, if you can get red ink, indicat-

ing the ribs that are broken, dislocated—^not at the

place, but within close enough distance; mark it

close enough to the fracture so it can be ascertained,

located, on both plates.

Q. (By Mr. RODEN.) Would it take considera-

ble force to bring about such a condition ?

The WITNESS.—Yes, sir, as a rule it does.

(Witness excused.)

Mr. ZEIGLER.—That is all. Doctor.

If the Court please, I have agreed with Mr. Hellen-

thal about the maturity tables and expectancy of life,

and it is [121] stipulated that a person at the age

of thirty years is expected to live thirty-five and

three-tenths years, Mr. Hellenthal.

Mr. HELLENTHAL.—Conditioned, your Honor,

that she is in the average state of health at the time.

Mr. ZEIGLER.—In the average state of health at

the time of the injury.

Mr. HELLENTHAL.—Yes.
Mr. RODEN.—We rest.

The COURT.—Rest your case?

Mr. RODEN.—Yes, your Honor.

Plaintiff rests.

Mr. HELLENTHAL.—Comes now the defendant

and moves the Court for a nonsuit and asks that the

plaintiff be nonsuited on the following grounds:

First, that it conclusively appears from the evidence

that the plaintiff was guilty of contributory negli-
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gence at the time of the alleged injury, which said

contributory negligence directly contributed toward

the injury and was such that the injury would not

have happened had it not been for such contributory

negligence.

Second. That there is no evidence of any negli-

gence on the part of the defendant.

Third. That under the evidence the plaintiff was

at most a licensee to whom the defendant owed no

duty that it did not perform, and who was not in-

jured because of any failure of duty that the defend-

ant owed to a licensee.
'

Fourth. That there is no evidence to show that

the defendant was in any wise chargeable with the

care of the property on which the plaintiff was in-

jured, if she was [122] injured, and was in no

-wise bound to provide for her safety.

Fifth. That there is no evidence that the defend-

ant failed to exercise ordinary care, or that the de-

fendant had any notice whatsoever of any dangerous

condition of the walk, or of anything, fact or circum-

stance, that contributed toward the injury of the

plaintiff, if she was injured.

(Argument by Mr. Hellenthal.)

The COURT.—I do not care to hear anything on

the question of contributory negligence, Mr. Roden,

but I will hear you on the question of the duty that

a person owes to a licensee ; also on the question as to

notice or knowledge with which the company would

be chargeable in order to make it liable; and also on

the question as to what the proof shows as to respon-

sibility of the company for allowing the premises to
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be used by others to give a dance. I can^t agree with

Mr. Hellenthal on the question of contributory negli-

gence. The other questions are up in the air until I

can examine the testimony more fully.

(Argument by Mr. Roden.)

The COURT.—This question also arises in my
mind : This lady stepped into a hole. The plank had

been broken by somebody else. She stepped into a

hole. Now, the testimony also shows that other

people had passed over that plank; somebody must

have stepped on that plank and broke it. Then she

comes along and steps into the hole. And the ques-

tion in my mind is : what notice could, did, the com-

pany have that the plank would not stand the ordi-

nary person walking across it. This lady didn't

break the plank. This lady, if she had stepped on

this plank, the plank would have evidently held her

up because it held the others passing across, and she

[123] is no great weight. But when she got to this

place there was no plank there. That is what hurt

her ; the fact that there was no plank there, not the

fact that there was a rotten plank there, but the fact

that there was no plank there.

(Argument by Mr. Hellenthal.)

The COURT.—I will look over the testimony more

carefully.
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MORNING SESSION.
January 19, 1920, 10:00 o'clock.

Testimony of May Mugford, in Her Own Behalf

(Recalled).

MAY MUGFORD recalled in her own behalf.

Redirect Examination.

(By Mr. RODEN.)
Q. Now, Miss Mugford, I believe you stated that

when you were leaving the hall the time this acci-

dent occurred to you, you were going or intended to

go to the lunch *? A. Yes, sir.

Q. Midnight lunch. Where was this midnight

lunch being given*?

A. At the Treadwell Company's boarding-house.

Q. At the Treadwell Company's boarding-house.

Where is this boarding-house located?

A. Well, it is not very far from the Treadwell

Club; I could not say just how many feet but it is

close to the store, the Treadwell Store.

Q. Is it connected by this same platform and walk

you have testified about ?

A. Yes, it leads right up to that.

Q. Now, who runs that boarding-house ?

A. The Treadwell Company.

Q. Who eats there and patronizes ifP

A. The Treadwell Company's employees.

Q. Employees. Had you ever been in that board-

ing-house before [124] in connection with lunch

given at dances? A. Yes, sir, Mr. Roden.

Q. When?



vs. May Mugford. 141

(Testimony of May Mugford.)

A. Whenever there was any ball given there, many
times.

Q. Was it customary to partake of the midnight

lunch at these dances at this particular boarding-

house? A. It was.

Mr. RODEN.—You may cross-examine.

Recross-examination.

(By Mr. HELLENTHAL.)
Q. The walk that leads to the boarding-house was

the main walk, Miss Mugford, that leads the entire

distance from Douglas City to the Ready Bullion

mine, was it not?

A. Yes, it is the same thoroughfare. There isn't

a walk right across ; it is kind o ' off from it by the

store, but this walk leads over to the boarding-house,

I believe.

Q. And the platform through which you fell is

situated between that walk and the club-house, is it

not?

A. Which walk do you mean, Mr. Hellenthal?

Q. The main thoroughfare.

A. It extends right along, it is just, you know, only

widens out between the club and the rooming-house

;

just one platform, then it narrows out as it gets

—

Q. —The thoroughfare, the main thoroughfare is

connected with the club-house with a plank platform,

is it not ? A. Yes.

Mr. HELLENTHAL.—That is all.

Q. That is the platform through which you fell, is

it not? A. Yes, that is the platform. [125]
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(By Mr. RODEK)
Q. It gets—in some places it is wider?

A. And some places narrower.

Q. And then it runs down this way? A. Yes.

Q. But there is no separate step oft from this walk

to the club, is there ? A. No ; no separate.

Mr. RODEN.—No. That is all.

(Witness excused.)

Testimony of Edward Mugford, for Plaintiff

(Recalled).

EDWARD MUGFORD recalled on behalf of

plaintiff.

(By Mr. RODEN.)
Q. You stated that you entered the employ of the

Company in 1904? A. I did.

Q. And during all that time you were employed by

the Treadwell Mining Company, till 1917, at the time

the cave-in occurred over there ?

A. I think it was until 1918, by the Treadwell Com-

pany.

Q. 1918? A. Yes.

Q. And during that time this particular portion

of the sidewalk that you say you found this hole in

and rotten, decayed surrounding it, had not been re-

planked, had it, or repaired?

A. It had not been replanked.

Q. You have been in Alaska ever since 1904, have

you? A. I have; yes, sir.

Q. During that time have you had any opportunity

to observe sidewalks or platforms built out of lum-
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ber in this country and notice how they become in the
course of time ? [126] A. I have

;
yes, sir.

Q. What has been your observation?
Mr. HELLENTHAL.-We object to that as im-

material. What might be the case of some other
platform would have no bearing on this platform.
The COURT.—I suppose the question is directed

to develop, intended to develop the question, what is
the age of timber in this country?
Mr. EODEN.—Yes, your Honor.
The COURT.—Very weU, then, J think if you put

it in that shape you get your question better and I
think it obviates the objection, the question as to gen-
eral nature of sidewalks in Alaska—that would de-
pend on a good many circumstances.

Q. Well, what effect has age, time, and the ele-
ments upon the condition of timber out of which plat-
forms are built?

Mr. HELLENTHAL.-That, your Honor, is not-
that question is not subject to investigation; every-
body knows what the effect of age and time are.

Mr. RODEN.—All right, then, if counsel admits
that everybody knows what effect age and time have,
we do

; that is all we want to prove.

The COURT.-All right, that is all.

Mr. RODEN.—One more question.

Q. Do you know the boarding-house, the place
known as the Treadwell Company's boarding-house^
A. I do.

Q. Did you see any people come there or go there
on the night of the accident? A. I did.
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Q. Where is that hoarding-house located?

A. Located between the store and the club.

Q. On whose property?

A. Treadwell property. [127]

^. Treadwell Mining Company's property?

A. Yes, sir.

Q. Who operates that boarding-house?

A. The Treadwell Company.

Q. The Treadwell Company. Who patronizes it?

A. Treadwell employees.

Q. Do any outside people patronize the place ?

A. On rare occasions they do.

Q. What is the club-house used for?

A. For entertaining the employees of the company.

Q. Do the employees pay a compensation for that?

A. They pay a dollar a month.

Q. At the time this accident occurred were you an

employee? A. I was.

Q. Did you pay a dollar a month ? A. I did.

Q. Who collected that dollar?

A. The company.

Q. How ? A. Took it out of your pay.

Q. Took it out of your pay ? A. Yes, sir.

Q. And what riglits did you get, or what returns

did you get for the payment of this dollar ?

A. Well, I get free reading matter and I attended

the moving picture shows.

Q. Where? A. At the club.

Q. At the club. Does that also include the mem-

bers of the family of the employees who contribute ?

A. It does; yes, sir.
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Mr. RODEN.—That is all. [128]

(By Mr. HELLENTHAL.)
Q. Mr. Mugford, when you came that club-house

had been built, had it ? A. Yes, sir.

Q. In 1904? A. Yes, sir, been built.

Q. That particular one?

A. That particular house; yes, sir.

Q. When did the Y. M. G. A. club-house bum ?

A. I believe it burned down a couple of years be-

fore I arrived there.

Q. What year did you come? A. 1904.

Q. You don't remember then under what condi-

tions this club-house was built? A. I do not.

Q. Of course, that was built before you came.

A. It was built before I came.

Q. You don't know what arrangement there was

about its construction ? A. No, sir.

Mr. HELLENTHAL.—That is all.

(Witness excused.)

Testimony of P. R. Bradley, for Plaintiff.

P. E. BRADLEY, being first duly sworn to tell

the truth, the whole truth and nothing but the truth,

testified on behalf of plaintiff, as follows:

Direct Examination.

(By Mr. RODEN.)
Q. Mr. Bradley, that is your signature (showing

witness paper) ? A. Yes. [129]

Q. That is signed by you and sworn to on the 19th

day of March, 1919 ? A. Yes.

Mr. RODEN.—Now, we wish to introduce in evi-
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dence the following statement contained in the

amended answer in the case of No. 1768-A, entitled

May Mugford, Plaintiff, vs. Alaska Treadwell Gold

Mining Company, a Corporation. Subscribed and

sworn to by P. R. Bradley as Consulting Engineer

of defendant company, on the 19th day of March,.

1919, before Simon Hellenthal, Notary Public.

The COURT.—It will be received in evidence.

Mr. RODEN.—It reads as follows:

*'The defendant admits that the plaintiff left

said Club-House and stepped out of a door on to

the platform immediately in front of said door

and that she fell through a large hole where a

plank had been broken a moment before, to the

beach below, but denies that said plank had

broken and had given way, as it was stepped

upon by persons immediately preceding plain-

tiff."

That is all, Mr. Bradley.

Cross-examination.

(By Mr. HELLENTHAL.)
Q. Mr. Bradley, you swore to that answer that has

been read in evidence, that portion of the answer ?

A. I did.

Q. At that time did you have any other or better

information upon the subject, as to how that plank

was broken ?

A. That is all the information I had at that time.

Q. Since that time have you received other or bet-

ter information? A. I have.

Mr. HELLENTHAL.—That is all.
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Mr. RODEN.—That is all, Mr. Bradley.

(Witness excused.)

That is our case, your Honor.

Plaintiff rests. [130]

Mr. HELLENTHAL.—I now desire, your Honor,

io renew the motion just as it was before, the same
words and figures, that the records show.

The COURT.—Let the records show the motion

was renewed. I do not think at this stage of the case,

the testimony, the Court would be justified in tak-

ing it from the jury. I think the defendant should

develop its side. The motion is denied.

Mr. HELLENTHAL.—We take an exception.

WHEREUPON the defendant, to maintain the

issues on its part, called the following named wit-

nesses :

Henry Martin, D. B. Veasie,

L. H. Metzgar, William Franz,

J. W. Wilson, A. D. Lagergren,

Leo Demytt, Mrs. Esther Brahm,

O. W. Johnson, John C. Brahm,

John Williamson, A. Sutherland,

C. R. Horner, Mrs. Alice W. Loomis,

A. J. Shudshift, Miss Eleanor Dickman

Chas. Osterberg, Jr., (Deposition),

David Brown, Dr. L. O. Sloane,

L. S. Ferris, Dr. G. F. Midford

James Christoe, (Deposition)

,

who being each duly sworn, testified on oath in an-

swer to questions as is hereafter made to appear.

[131]
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DEFENDANT'S CASE.

Testimony of Henry Martin, for Defendant.

HENRY MARTIN, being first duly sworn to tell

the truth, the whole truth and nothing but the truth^

testified on behalf of the defendant, as follows

:

Direct Examination.

(By Mr. HELLENTHAL.)
Q. State your name. A. Henry Martin.

Q. Henry. Where do you reside, Mr. Martin?

A. Treadwell.

Q. How long have you resided there ?

A. About five years in Treadwell and the rest of

the time in Douglas.

Q. How long in Douglas ?

A. Between six and seven years.

Q. Do you know the Alaska Treadwell Gold Min-

ing Company ? A. I do.

Q. What, if any, relation do you sustain toward

that company? A. Employee.

Q. In what department? A. Electrician.

Q. What are your duties as such?

A. Maintenance of lights, motors, and power in

general.

Q. You are at the head of that department?

A. At the present time.

Q. Of the electrical department?

A. At Treadwell.

The COURT.—What department?

Mr. HELLENTHAL.—Electrical.

Q. You remember the time when Miss Mugford
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was injured at Treadwell ? A. I do.

Q. You were connected with that department in

the same manner at that time ? A. I was.

Q. You were at that time at the head of the elec-

trical department? A. No, I wasn't.

Q. What was your—^what position did you occupy

at that time ?

A. Lineman and maintenance of street lights and

things like that.

Q. Your business at that time was to maintain the

streetlights? [132]

A. Street lights in particular.

Q. Street lights in particular. Street lights where ?

A. All over Treadwell.

Q. Mr. Martin, I hand you here a blue-print and

ask you if you are familiar with the matters and

things shown on that blue-print.

A. (Examining blue-print.) Yes, I am.

Q. Does that show the location of the Treadwell

club-house as it was before the cave-in at Treadwell ?

A. Yes.

Q. And the location of the surrounding buildings ?

A. Yes, it does.

Q. What does it show with reference to the lights

in that vicinity ? A. Shows nearly all of them.

Q. Shows nearly all of them. The street lights

that— A. Street lights and outside lights.

Q. —that were there at the time Miss Mugford was

injured? A. Yes.

Q. That plat was drawn with a view to showing

conditions as they were at that time f
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A. I believe it was.

Q. TheSOthof August,—when was it? A. 1916.

Q. 1916, yes. You are familiar with the condi-

tions at that time ? A. I was.

Mr. HELLENTHAL.—I offer this plat.

Mr. RODEiN'.—I would like to ask the witness a

question or two about it.

(ByMr. RODEN.)
Q. When was this plat prepared,—this plat, this

sketch, showing these things, this paper ?

A. Oh, I don't know.

Q. When did you see it for the first time % [133]

A. About three days ago, I think.

Q. Who made it?

A. I don 't know ; I made an original showing the

lights.

Q. Did you make the original from memory, the

places—^let me ask you this question first : The place

is not now as it was on the 30th of August, 1916?

A. Well, some of the poles are there yet.

Q. Some—not all of them? A. No.

Q. To make it short, Mr. Martin, can you swear,

are you sure, that the conditions as they are pre-

sented here with reference to lights were the same on

August 30, 1916—can you do that? A. Yes.

Mr. RODEN.—Well, if you can do that, we have

no objections then.

The COURT.—It will be received, as defendant's

Exhibit 1.

(Blue-print marked ''Defendant's Exhibit 1.")
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(By Mr. HELLEiNTHAL.)
Q. Mr. Martin, will you take this plat and indi-

cate to the jury where the Treadwell club building is,

first, so the jury will see from the plat how it is situ-

ated. Now, indicate first, Mr. Martin, with refer-

ence to some legend that is on the plat there, as to

where the Treadwell club building stood.

A. (Indicating.) That is where the buildings

were located; this is the main entrance.

Q. Now, just a question. When you say this is the

main entrance, is it marked on the building?

A. Marked * * Entrance. '
*

Q. Mark with a letter A, the main entrance to the

club building. A. It is already marked entrance.

Mr. HELLENTHAL.—Well, mark it with the let-

ter A. Now, with the letter B mark the entrance

through which Miss Mugford passed,—if you know
what that is.

(Witness marking.) [134]

Mr. HELLENTHAL.—Now, with the letter C
mark the platform in front of the club. (Witness

marking.) Now, with the letters D and E mark the

street. Well, let me ask you a question about that.

The WITNESS.—Which, the platform?

Q. Wait a minute. Is there a street leading in

front of the platform which extends from the store

to the Ready Bullion Mine? A. A sidewalk.

Q. A sidewalk. Where does that extend—does

it show on the plat?

A. That doesn't show; it runs right along here;

track runs across like this; planks run

—

Q. —All right. Place the letter D at one end of
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where that sidewalk commences on the plat, and the

letter E at the other.

A. Where that sidewalk continues, way on past

this.

Q. All right. Did you put the letter D where it

enters the plat, enters the area shown on the plat?

(Witness indicating.) Now, the letter E where it

leaves the area shown on the plat. (Witness mark-

ing.)

Q. Now, from where does that sidewalk com-

mence ?

A. It commences at the further end of the board-

ing-house.

Q. Further end of what boarding-house?

A. The Treadwell boarding-house.

Q. And how far does it extend?

A. It extends to the Bullion mine.

Q. To the Bullion mine. Now, how wide is that

walk?

A. Oh, just guessing at it, it is about six feet.

Q. About six feet wide? A. Yes.

Q. And it consists of a plank sidewalk?

A. Yes.

Q. Running parallel with the railroad track?

A. The sidewalk runs parallel and the planks are

diagonal from it. [135]

Q. Yes; the course of the sidewalk is parallel with

the course of the railroad? A. Yes.

Q. Where does the railroad run, with reference to

the sidewalk? A. Right along side of it.

Q. All right. Now, is there anything that con-
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nects that sidewalk with the Treadwell Club build-

ing, or was there anything at that time ?

A. Well, the Treadwell platform is right adjoin-

ing it.

Q. There is a platform? A. Yes.

Q. And what is the width of that platform?

A. Why, the width of it varies; at one end—the

building does not run with the track; and the plat-

form at one end would probably be about twenty

feet and probably forty-five feet at the other end.

Q. Twenty at one end and forty-five at the other.

Now, at which end is it the wider?

A. At the Treadwell end, at the end nearest the

Treadwell store.

Q. How would that end be indicated on the map?
A. This would be the widest end (indicating).

Q. Where you have the letter D. All right.

A. Yes.

Q. Does that planking run crosswise with the

street? A. Yes.

Q. Do they run crosswise?

A. They made this platform as a street. The

sidewalk comes out here (indicating) to this end, and

the platform planks go this way,

A JUROR.—The platform extends to the track?

A. No, to the sidewalk.

Q. To the sidewalk. Let me get that in the rec-

ord. The planks, Mr. Martin, how do the planks lay

on the sidewalk ? They lay crosswise ?

A. Yes. [136]

Q. Crosswise to the course of the sidewalk?
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A. Yes, Did you say the sidewalk or the plat-

form?

Q. How is that?

A. You say the sidewalk, or the platform?

Q. I said the sidewalk. A. Lay crosswise.

Q. Now, how did the planks of the platform lay?

A. The opposite way.

Q. At right angles with the sidewalk ? A. Yes.

Q. That is the way the planks of the sidewalk lay,

across the walk, while the planks of the platform

lay the length of the building? A. They do.

Q. Now, do the lights that were there on the even-

ing Miss Mugford was injured show on that plat-

form?

A. Yes, most^

—

Q. —Do they show on the plat, I mean?

A. Part of them; more lights; a few more lights

than here that would show out on the platform, right

in here.

Q. When you say "here" put the letter <t there.

A. (Marking.) G.

Q. There were some lights where the letter G is

that showed on the platform that were not on the

plat? A. Yes.

Q. What lights are indicated on the plat—at what

points ?

A. All these red marks are lights—60-watt car-

bon lights. And these are just lights inside of the

bunk-house, light showing through the window, I

suppose, because there were no outside lights there.

Q. Now, was there a light over the main entrance?
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A. There was.

Q. What kind of a light was that?

A. 60-watt, Mazda.

Q. Was there a light over the entrance through

which Miss Mugford went—that is the entrance I

mean (indicatiug). [137]

A. 60-watt light over that entrance.

Q. Was there a light over the main entrance of the

club'? A. There was.

Q. How much was that? A. 150 Mazda.

Q. 150. Was there any other light iu that imme-

diate vicinity?

A. Yes, there was a one in front of the building,

60, but very little notice taken on account of the

illumination from the larger light.

Q. Where was that situated?

A. Right in front of the entrance, right here (indi-

cating) .

Q. Where was it placed,—on a pole?

A. No, it was on a bracket.

Q. On a bracket?

A. Yes, on a light bracket.

Q. Was there any other light there, in that

vicinity?

A. There was a light on a pole along side of the

door going out.

Q. Along side of which door?

A. The entrance Miss Mugford came through.

Q. That was an additional light you have already

testified about ? A. Yes.

Q. What was the size of that? A. 500'.
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Q. How much? A. 500 watts.

Q. Now, were there any other lights in that imme-

diate vicinity?

A. There was one about 150 feet either way, 500^

watt light.

Q. One 500, either way from the door,—on the

walk or the platform?

A. One of them was on made ground in front of

the natatorium building and the other one was at

the end of the platform.

Q. Now, what do these red circles indicate on the

plat?

A. Indicate 60-watt carbon lights on the porch out-

side of the rooming-house.

Q. Where was that rooming-house situated?

[138] A. Eight across from the club.

Q. How far distance from the club, about I mean?

A. About 35 feet; just guessing at it.

Q. How many of those lights were there?

A. They were about 10 feet apart, and shows 9

here; I would not be certain about that; I may be

mistaken about the distance a foot or something like

that.

Q. Is there any mistake about the nmnber of

lights?

A. Possibly, might have been one more or might

have been one less, because they were put in close;

they are not very large lights and put in there pretty

close.

Q. What is the size? A. 60.

Q. Now, with reference to these other lights in
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front of the entrances and on the poles, were they

there on the night Miss Mugford was injured?

A. As far as I know they were, for if there had

heen any of them out I would have had the job of

putting them in.

Q. It is your business to see that they were there ?

A. Yes.

Q. Does your records show these lights were there

that night? A. It does.

Q. And that is the same, true, of all the other

lights of which you have testified?

A. Yes, it is.

Q. Now, can you mark approximately the point on

that plat where the board was broken through which

she fell, that made the hole through which she fell

—

mark it with the letter M. (Witness marking.)

Now, were you famiUar, Mr. Martin, at that time

with that platform?

A. No, I can't say that I was exactly familiar; I

was never under it, but walked over it and worked

on it, things like that. [139]

Q. That is what I mean,—with the surface of the

platform? A. Yes.

Q. How often did you pass over it?

A. Every day.

Q. Every day. For how long a period of time,

Mr. Martin, had you been familiar with the surface

of that platform?

A. Probably seven or eight years.

Q. Seven or eight years prior to the time Miss

Mugford was injured?
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A. No, I think five years would be closer to it.

Q. Five years. How frequently did you have oc-

casion to pass over that platform during those five

years? A. Sometimes four or five times a day.

Q. Just prior to the time Miss Mugford was ia-

jured how frequently did you pass over that plat-

form?

A. At that time I lived up at the Mexican and I

had to go over it four times a day and probably three

or four times besides that.

Q. Did you ever have occasion to enter the door

through which Miss Mugford passed on leaving the

club-house that night?

A. Oh, yes, coming out from the club shows we

always went out that way, and during the time of

the decorations we was in and out, watching the

decorations.

Q. When were those decorations made?

A. Right before the dance.

Q. Just before the dance? A. Yes.

Q. Were you about there at that time?

A. Yes, I was.

Q. How often did you go over that platform at

that itme? A. Every day I was there.

Q. Do you know what the condition of that plat-

form was on the surface as to whether it appeared

sound or otherwise? [140]

A. Why, it looked good on top, couldn't see any-

thing the matter with it.

Q. Was there any indication, any evidence of de-

cay or rottenness on the surface of that platform at



vs. May Mugford. 159

(Testimony of Henry Martin.)

any time during the time you knew it?

A. None that I know of.

Q. During the five years that you knew it and im-

mediately preceding the time that Miss Mugford was

injured, what was its surface condition as to

whether,—with reference to whether it was sound

or otherwise? A. It was apparently good.

Q. Do you recall the occasion when that platform

was used for the storage of hose-carts immediately

prior to the accident or shortly prior to the accident.

A. They were in the habit of throwing the fire

cart off on one side of the porch in front of the en-

trance there.

The COURT.—Just a moment. Throwing the

what?

The WITNESS.—Hose-cart, cart they carried the

hose on.

Q. What was the weight of those hose-carts, ap-

proximately? A. Oh, probably half a ton.

Q. Half a ton? A. Yes.

Q. Now, where were they taken off the track and

stored on the platform?

A. Right in front of the club; they would run

alongside of the main entrance because it was kind

of protected; never in the way; it was out of the

road.

Q. In storing those hose-carts there did they pass

over the plank that was broken on the occasion that

Miss Mugford was injured?

A. I think the car would

—

Mr. RODEN.—Wait a minute. That question.
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seems to be quite leading. The witness is quite

intelligent and can answer [141] without his

leading him.

The 'COURT.—Yes, the question is leading.

Change the form.

Q. Where were those hose-carts placed,—over

what portion of the platform did they pass with ref-

erence to the plank that was broken on the occasion

when Miss Mugford was injured?

A. Right over where that hole was.

Q. Where that hole was? A. Yes.

Q. Now, what time was that—how long before the

time of the injury?

A. Oh, it was placed there different times ; I could

not say what day it was there ; but we often seen it

there.

Q. How often?

A. I should say ten or fifteen times I have taken

notice of it, just guessing at it.

Q. During that summer?

A. Well, I would not say during that summer.

Q. Well, how many times during that summer, ap-

proximately, would you say, Mr. Martin?

A. Well, about three or four times.

Q. That you know of? A. Yes.

Q. Did that hose-cart ever do any injury to the

plank over which Miss Mugford passed or any other

plank? A. Not that I know of.

Q. Planks were strong enough to hold up the cart*

A. They were.
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Mr. HELLENTHAL.—That is all. You may
cross-examine.

Cross-examination.

(By Mr. RODEN.)

Q. You didn't prepare this little plat, did you?

A. No, I did not.

Q. You say you saw it about three days ago?

A. Yes, as I remember it. [142]

Q. You don't know who prepared it? A. No.

Q. You notice there is one piece patched on over

here—two sheets—have you noticed that?

A. No, I haven't.

Q. Was it in the same condition when you saw it

for the first time that it is in now ?

A. I think it was.

Q. It was. Now, this I understand you indicates

the edge of the plat? A. It does.

Q. And what does this line indicate?

A. Well, it is pasted together; I should judge it

indicates the edge of the diagram, I suppose.

Q. It indicates the edge of the diagram?

A. Yes.

Q. Would have absolutely nothing to do with in-

dicating anything in the way of a platform or side-

walk or anything else over there, would it?

A. I don't think it would.

Q. No. Now, what is this supposed to be here?

A. Railroad track. ,

Q. Does the railroad commence here?

A. Oh, no.

Q. Where does it commence?



162 Alaska Treadwell Gold Mining Company

(Testimony of Henry Martin.)

A. It commences way on down to the sawmill in

Douglas.

Q. Does the railroad end here?

A. No, it doesn't.

Q. Then, this does not really show the railroad as

it appears [143] in front of the club-house build-

ing? A. Yes, it does right in front here.

Q. Right in that portion? A. Yes.

Q. But it doesn't represent the condition of the

railroad in front of the club-house building?

A. It does.

Q. I am askiQg, does it represent the railroad as

far as it is in front of the club-house ?

A. I don't get your question.

Q. No. The railroad extends from away down

here to away down here,—the Ready Bullion,

—

doesn't it?

A. The sawmill to the Ready Bullion and on be-

yond the Ready Bullion.

Q. All right. And it goes in front of the club-

house—at which end is this—the north or south?

A. That would be the north end.

Q. It commences—the railroad is found at the

north end of the club-house building and passes the

club-house building at the southerly end, doesn't it?

A. It does.

Q. Northerly and southerly. But the plat doesn't

show that. A. Doesn't show what?

Q. The railroad in front of the building.

A. It does plainly here.

Q. Does the railroad begin here?
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A. It shows a portion.

Q. I am not asking if it shows any portion,—if it

shows the railroad, the entire length of the plat?

A. No.

Q. All right. What is this here, in front of the
main entrance? A. That is a porch.

Q. Porch. That extends up then? A. It does.

Q. All right; now, you may sit down. How long
did you say you had been in the employ of the com-
pany? [144] A. About twelve years.

Q. Which company? A. Treadwell Company.

Q. Treadwell Company. At first you were the

lineman; you worked for them in the capacity of

what is called a lineman? A. Yes.

Q. And now what are you? A. Lineman still.

Q. Lineman still ?

A. Lineman still, electrician.

Q. Have you any higher position over there?

A. I think so.

Q. What position is that?

A. Electrician, electrical foreman.

Q. Electrical foreman. Are you in the employ-
ment of the company to-day—are you not?

A. I am.

Q. In front of the club-house building from the
north end to the south end, out toward the railroad

track, is there anything at all?

A. In front of the building you mean?
Q. Yes, sir. A. There is a platform there.

Q. Platform. Is there a walk there, too?

A. Well, what kind of a walk do you mean?
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Q. You know what is called a walk, for men to

walk over. A. Yes, certainly.

Q. All right. Isn't it a fact, Mr. Martin, that the

whole thing is planked over from the front of the

club across the railroad track and to the bunk-houses

which are opposite the club ?

A. I don't believe there was any planks on the

other side of the tracks.

Q. Towards the bunk-houses'? A. Just walks.

Q. Just walks? A. Yes.

Q. Well, what were those walks made out of?

A. Planks. [145]

Q. Then there were planks on the other side of the

platform? A. Yes.

Q. Sure. There are planks from the club-house

to the edge of the bunk-house; isn't that a fact?

A. There was.

Q. And in the middle there runs this railroad

track? A. That is it.

Q. There is no open space on either side of the

railroad track, is there?

A. Yes, I think there is.

Q. Was there any open space on either side of this

railroad track along the building and the bunk-

house,—on the other side,—on the 30th of August,

1916? A. Between the ties in places.

Q. Between the ties. That was the only open

space ?

A. There may have been others I don't know of.

Q. But it was all covered over from the edge of
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the railroad track over to the edge of the club-house
building? A. It was.

Q. And from the edge of the track to the bunk-
houses ?

A. JSTo, there was walks to the track.

Q. Were there any open spaces between the track
and the bunk-houses ?

A. There were places you could step down in; it

is on made ground, so there may be open places.

Q. What kind?

A. Three feet down, something like that.

Q. You mean holes up there in the walk?
A. No, the ground would be uneven.

Q. Ground would be uneven ? A. Yes.

Q. Wasn't the ground all covered with planks?

[146]

A. Not on that side, on the bunk-house side.

Q. Not on the bunk-house side. Wasn't very ma-
terial; we had no business over on the bunk-house

side that night. Now, this planking which you say

was between the edge of the club-house building and
this railroad track was used for what purpose?

A. To walk on.

Q. To walk on. Who walked on that?

A. Everybody.

Q. Everybody. This place, Mr. Martin, here, you

say is the place where this young lady claims to have

fallen through? A. It is.

Q. And this planking that you have described, ex-

tended all along here, did it not? A. Yes.

Q. And extended down here to the Ready Bullion,
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or anyhow indefinitely?

Mr. ZEIGLER.—To the natatorium.

A. Yes.

Q. And up here as far as the store ? A. Yes.

Q. And that planking was wider in places than in

other places, wasn't it?

A. It was wider in places, in front of the club

building.

Q. Yes. As a matter of fact, this railroad track

here is indicated as running parallel with the face of

the building, is it not? A. Yes.

Q. It didn't run parallel with the face of the build-

ing?

A. Not exactly parallel ; I think it may have been

out a little.

Q. So that in that respect the plat is not correct,

is it?

(No answer.) [147]

Q. Now, that platform all through there looked

good to you on the top, did it? A. It did.

Q. Now, where the hose-carts were ; did you ever

see the hose-cart go over this very plank?

A. Yes.

Q. And hole? A. Yes.

Q. When did you see that, Mr. Martin?

A. I could not say the day, but I seen it before the

hose-races thereon several different occasions.

Q. Well, how long before?

A. Before the accident, you mean?

Q. Yes, sir.
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A. Probably a few months; I could not state posi-

tively.

Q. Whose hose-cart was that I

A. Fire Department's, of the Company.

Q. Of the Treadwell Company; that is the defend-
ant company in this case? A. Yes.

Q. Don't you know, as a matter of fact, Mr. Mar-
tin, that the going of automobiles,—jitneys as we call

them,—had been prohibited upon this platform prior

to the 30th of August, 1916, on account of its poor

condition? A. No, I didn't know that.

Q. You didn't know that. When was this plat-

form constructed? A. Before I came there.

Q. And when did you go there?

A. I should say about twelve years ago.

Q. About twelve years ago. And had this plank

ever been replaced, to your knowledge?

A. No, not that I can remember ; I think there had

been planks put in. [148]

Q. Had been planks put in there? A. Yes.

Q. For what purpose ?

A. Probably would wear out or broken.

Mr. RODEN.—That is all, Mr. Martin.

Mr. HELLENTHAL.—That is all.

(Witness excused.)

Testimony of L. H. Metzgar, for Defendant.

L. H. METZGAR, being first duly sworn to tell

the truth, the whole truth, and nothing but the truth,

testified on behalf of defendant, as follows:
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Direct Examination.

(By Mr. HELLENTHAL.)
Q. What is your name *? A. L. H. Metzgar.

Q. Where do you reside? A. Treadwell.

Q. Do you know the Alaska Treadwell Company?
A. Yes.

Q. What relation, if any, do you sustain toward

that company? A. I am superintendent.

Q. Were you acquainted with that company at the

time Miss Mugford was injured in 1916?

A. I was.

Q. And for some time prior thereto? A. Yes.

Q. What relation, if any, did you sustain to that

company at that time and prior thereto ?

A. I was assistant superintendent.

Q. As such superintendent and assistant superin-

tendent you were familiar with the operations of the

company? A. I was.

Q. Do you know where the Treadwell Club-house

was situated at that time? A. I do.

Q. Were you acquainted with the platform in front

of it? A. I was.

Q. Do you know what, if anything, was done

—

do you know when the Firemen's Ball was held there

that year? A. I do.

Q. Do you know what, if anything, was done in the

way of inspecting the platform in front of the club-

house and the [149] other matters in that vicinity

with a view of providing for the safety of those who

would attend the dance ? A. I do.

Q. You may tell the jury what, if anything, was
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done, within your knowledge, tliat you can.

A. Yes. On this day prior to the ball, probably

two or three days before it, the head carpenter and

myself inspected the platform and the building, on

top and underneath, for any possible defects, in view

of the fact that there was going to be a larger crowd

in the vicinity than usual ; and everything appeared

to be all right ; that is, possibly some minor repairs

were made ; I don't recollect ; but the whole thing was

inspected and put in an apparently good condition.

Q. Did you go under the platform ? A. I did.

Q. What was its condition as evidenced from that

viewpoints A. Apparently safe.

Q. Was there any portion of it rotten?

A. All the platform had been in for some time;

there might have been some evidence of rot—on the

edges of planks, or something like that, but it was,

—

while it was weathered it was apparently sound.

Q. Do you know the point at which the plank was

broken through which Miss Mugford fell?

A. Yes.

Q. Did you inspect that particular point and local-

ity? A. That locality, yes.

Q. Along with the rest of it ? A. Yes.

Q. Now, how did the surface appear, as to whether

it was safe or otherwise?

A. It appeared safe and sound. [150]

Q. Was there any evidence whatsoever of rotten-

ness on the surface? A. There was not.

Q. Had there appeared any evidence of rottenness

on the surface— A. I presume so, yes.
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Q. —^What was done^

A. Anything like that appeared it was repaired.

Q. Plank was taken out and new one put in ?

A. Yes.

Q. Had there been any repairs made from time to

time as needed during the time you were there?

A. Yes, there had.

Q. How long prior to the accident did you make
that inspection ? Mr. Metzgar %

A. It was within three or four days.

Q. Within three or four days. And it was made
for what purpose ?

A. For the purpose of being sure that the plat-

form was in such condition as to handle a large

crowd.

Q. Did you inspect any other parts of the premises

for the same purpose? A. Yes, I did.

Q. What other portions of the premises'?

A. The whole club building, all the walks clear as

far as it extends in the direction of the wharf and

Treadwell store.

Q. And the walk as far as it had to be used?

A. Yes.

Q. Now, do you know Miss Mugford?

A. I do.

Q. Did you have any conversation with Miss Mug-

ford at any time after the accident or before or in

that time in which you told her that you had ordered

that plank through which she fell, repaired %

A. I did not.

Q. Had you at any time ordered the repair of a
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plank there ? A. Probably so, yes.

Q. I mean that particular plank through which she

fell ? A. No, not that particular plank. [151]

Q. Were there any planks to repair there at the

time you made that inspection?

A. I don't recall, there may have been, I am not

sure.

Q. If they were, what did you dof

A. Repaired them.

Q. Now, Mr. Metzgar, do you know anything about

these fire trucks that were in there that spring?

A. Yes, I do.

Q. When was that?

A. That would be during the latter part of the

month of June, just prior to the 4th of July.

Q." What was the occasion of putting them there ?

A. The firemen used to come there to practice for

the hose-races ; they practiced on the ball ground ad-

jacent to the club.

Q. Where were those trucks placed?

A. I don't know of any specific position on the

platform but anywhere on the platform wherever it

was convenient.

Q. Did you at any time see the trucks go immedi-

ately in front of this door

—

A. I would not state that I did absolutely, but I

probably did; but I would not make the statement

positively.

Q. You know the platform was used for them?

A. Yes, I do.

Q. What was the weight of those trucks?
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A. Between 1,000 and 1,200 lbs.

Q. Did you ever observe whether any damage was

done to the platform by reason of the weight of these

trucks ?

A. No, I did not.

Mr. HELLENTHAL.—You [may cross-examine.

[152]

Cross-examination.

(By Mr. RODEN.)
Q. Now, Mr. Metzgar, you say at the time of the

accident you were the assistant superintendent, I be-

lieve ? A. I was.

Q. That is of the defendant company?

A. Yes.

Q. And what were your duties connected with that

position ?

A. General supervision of all the surface work.

Q. Including the walks'? A. Yes.

Q. Platforms? A. Yes.

Q. And you say that you made an inspection per-

haps a day or two or three days before this acci-

dent occurred? A. I did.

Q. Before the 30th of August, 1916, with the head

carpenter? A. I did.

Q. Whose head carpenter was it?

A. The Treadwell Company.

Q. That is the defendant company's head carpen-

ter? A. Yes.

Q. And didn't find anything wrong?

A. If we did, we repaired it; I don't recollect;
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there may have been some repairs somewhere around

the walk.

Q. And, as you say, it may be possible you made
some minor repairs around there? A. Yes.

Q. And you had also ordered other places to be

repaired in this particular platform?

A. Perhaps at various times, whenever it needed;

I don't recall specific instances.

Q. Now, you are still in the employ of the defend-

ant company? A. I am.

Q. And you have talked this over pretty well with

Mr. Bradley after the suit was first commenced?

A. We have discussed it, yes. [153]

Q. You have occupied the same position ever since

this 30th of August, 1916?

A. Practically so, yes.

Q. And you occupy that position now?

A. Yes.

Q. And you talked the matter over with him quite

extensively ?

A. Not extensively, but to some extent.

Q. Did you ever tell him what condition this plat-

form was in,—as far as your inspection had shown

you,—on the day of the accident?

A. I presume so, I don't recollect specifically.

Q. Your best recollection is that you did?

A. Probably so.

Q. Did you ever instruct, or rather give orders to,

jitney drivers, Mr. Metzgar, about coming on this

particular platform as they were turning around or

operating? A. I believe I did.
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Q. I wish you would tell tlie Court and jury what

it was.

A. They run the jitneys first part there on the side-

walk, the road wasn't quite long enough for them so

they started to running on the sidewalk and going

down past the club and further, and the walks and

platform were not built for that purpose, and fur-

ther the layout was such it was dangerous to pedes-

trians, and it wasn't necessary for them to run down

there ; so I issued an order they should not run down

there.

Q. Platform had not been built for that purpose?

A. Wasn't built for automobiles.

Mr. EODEN.—That is all I think, Mr. Metzgar.

[154]

Redirect Examination.

(By Mr. HELLENTHAL.)
Q. Did the jitneys pass over the platform at any

time?

A. Yes, they went past there several times.

Q. Did they do the platform any damage?

A. No.

Q. The platform was strong enough to hold up an

automobile? A. Yes.

Q. Now, what year was that?

A. That was shortly before that ; I don't recall just

when, but probably that same summer.

Q. The same summer of the accident?

A. Yes.

Q. Automobiles and jitneys passed over that plat-

form frequently and did it no harm; is that right?
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A. That's right.

Q. Why did you tell them not to go

—

A. —The platform had not been built for that pur-

pose ; furthermore there was a narrow place further

on; danger to pedestrians if they run down there.

Q. What danger?)

A. Being run over with an automobile.

Mr. HELLENTHAL.—Being run over with an

automobile. That is all.

Recross-examination.

(By Mr. RODEN.)
Q. You said you didn't have this conversation with

Miss Mugford that Mr. Hellenthal stated to you.

Do you wish us to understand that you never told

that you knew that this platfonn was in bad condi-

tion and that you had—you thought it had been re-

paired
;
you ordered it repaired, or something to that

effect?

A. I never told her that I knew the platform was

in bad condition. [155]

Q. Did you tell her anything about having ordered

it repaired?

A. I may have had some conversation with her

when I met her on the street; probably I did talk

with her.

Mr. RODEN.—That is all.

Redirect Examination.

(By Mr. HELLENTHAL.)
Q. You may have had a conversation with her but

did you in that conversation tell her that you had
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ordered the platform repaired at that time ?

A. I do not think so.

Q. Was there anything to repair %

A. Not in that immediate vicinity.

Q. Not in that immediate vicinity ?i A. No.

Mr. HELLENTHAL.—That is all.

Mr. EODEN.—That is all, Mr. Metzgar.

(Witness excused.)

Testimony of J. W. Wilson, for Defendant.

J. W. WILSON, being first duly sworn to tell the

truth, the whole truth and nothing but the truth,

testified on behalf of defendant, as follows:

Direct Examination.

(By Mr. HELLENTHAL.)
Q. State your name. A. J. W. Wilson.

Q. Where do you reside? A. Treadwell.

Q. Do you know the Alaska Treadwell Company?

A. I do.

,Q. How long have you known that company ?

A. Ten years, about ten years.

Q. Do you recall the time of the Firemen's Ball

when Miss Mugford was injured. A. I do.

Q. That was in August, 1916?

A. Yes, 30th of August, 1916. [156]

Q. Were you familiar with the properties of the

Alaska Treadwell Company at that time?

A. Very familiar.

Q. Were you familiar with the Treadwell Club-

house? A. I was.

Q. And platform in front of it? A. I was.



vs. May Mugford. Ill

(Testimony of J. W. Wilson.)

Q. What, if any, position did you occupy with the

Treadwell Company at that time ?

A. Well, when I was first here I was in charge of

the watchmen ; of course, that took in lots of things,

sanitation, fire, health, and any unusual occurrence,

of anything that would be called for—I had a tele-

phone, people would call for me—what you would call

marshal.

Q. You were the peace officer ?

A. Yes, peace officer, everything nearly.

Q. Were you at that time acquainted with the plat-

form in front of the Treadwell Club building?

A. Yes, sir.

Q. How long had you been acquainted with that

platform ?

A. Well, I had been acquainted with it for 10

years, but I had been 8 years on this job; well, not

at that time ; I had been about 4 years and a half

;

and I was very well acquainted with it.

Q. Did you know the Treadwell Fire Department ?

A. Yes, sir.

Q. —By whom the ball was given. What position

did you occupy with reference to that Fire Depart-

ment at that time?

A. I was Chief of the Fire Department.

Q. You were elected by the firemen ?

A. No, it went with—part of the job.

Q. What was the Fire Department,—a paid fire

department or or voluntary? A. Voluntary.

Q. Voluntary organization? A. Yes.

Q. Composed of men residing in Treadwell?
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A. Different departments. [157]

Q. How is that? A. Yes, six companies.

Q. Six companies ? A. Yes, sir.

Q. And you were a voluntary company ?

A. All volunteer firemen.

Q. That was the same Fire Department that gave

the dance? A. Yes, sir.

Q. Now, prior to the time the ball was given on the

3€th of August, 1916—just one other question; Did

you occupy any position on the safety committee at

that time ?

A. Yes, sir; I was a member of the safety com-

mittee.

Q. Explain to the Court and jury what the safety

committee was, and what its duties were.

A. The safety committee was organized in the sum-

mer of 1912 by President Fred Bradley; composed

of 15 men, three men for each of the mines under-

ground and three men for the surface, with a secre-

tary and a mine inspector on a salary; it was his

chief duty to go twice over the surface of the works,

forenoon and afternoon, through the mills, along the

roads, and see if there w^as anything in danger. His

name was Ray Richardson.

Q. What?
A. Ray Richardson, safety inspector ; he was there

all the time.

Q. He was there all the time. He was employed

by the safety committee ?

A. No, he was employed by the Treadwell Com-

pany.

Q, Oh, yes.
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A. Yes, sir ; on a salary as a safety inspector.

Q. What were his duties, now ?

A. To go through the mills and see that all the

machinery was in good shape, and planks, and every-

thing pertaining to [158] safety, and to preach
and inculcate ''Safety first" to the men. Twenty-
five dollars a month, each month, to a man who would
make the best suggestion for safety, for the safety of

the men. This safety committee

—

Q. — Who gave that $25.00?

A. The company, Treadwell Company.

Q. That had nothing to do with this inspector;

the company paid $25.00 to any man

—

A. —This safety committee met on the first of the

month, of each month, and those envelopes were all

opened; and they were the judges, the safety com-

mittee, of who would be awarded the winner of that

prize ; that was the duties.

Q. That was a prize given by the company ?

A. Each month.

Q. To whoever would give the best suggestion for

the safety of the employees'?

A. Yes, each month.

Q. That was done once a month?

A. Once a month.

Q. Yes, and the safety committee of which you

were a member were the judges who that prize should

go to? A. Yes; I was.

Q. What other duties did the safety committee

have?

A. The safety committee, I will say—^these 8 men
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appointed by the company and 7 elected by the men^

all these 15—and the accident occurring in the line of

duty the safety committee man would go to the man,

and ask him what was the cause, write down the cause

of his accident, and the foreman of his department

would put in a report at the same time. And the two

reports were opened at the meeting of the safety com-

mittee. The safety committee had nothing to do with

the foremen; in fact, the safety committee was to

protect the working man and see that he was not sent

into any dangerous place. [159]

Q. What, if any, duties did they have about mak-

ing inspection of the premises and reporting unsafe

places ?

A. Well, the surface committee, they were men
that were generally on the surface and covering the

ground all the time, and if there was anjrthing unsafe

they had power of requisition. Take myself, I had

a requisition book. I would put a requisition into

the—^if it was lights, to the chief electrican, or the

carpenter, or any other head of department, and it

would be attended to right away, under an emergency

clause.

Q. Did you as a member of the safety committee

have any duty in connection with the inspection of

walks and platforms about the place ?

A. Yes, sir ; that was part of their duty.

Q. Part of their duty ? A. Yes, sir.

Q. Now, what power did you have in that connec-

tion?

A. Well, if we saw anything weak or dangerous, as
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I said, *' Safety first," all we had to do was to write

out, it had to be repaired—^put a slip in the head car-

penter's box, and it would be done right away, im-

mediately.

Q. Now, as such member of the safety committee,

did you make any inspection of the premises about

the club-house immediately prior to the ball on the

occasion when Miss Mugford was hurt ?

A. I did, sir.

Q. What inspection did you make ?

A. Well, I went over it with the assistant superin-

tendent and we looked at it ; after the decorations was

in; and saw everything loked good. There was two

little knot holes I remember filling up myself, mak-

ing them so a person's heel could not catch in them.

Q. How is that? [160]

A. Two knot holes, I remember filling up myself,

putting a piece of board under it—some person might

wrench their ankle or heel. That is between the club-

house and boarding-house,—because we knew there

would be a thousand people there going to supper

that night, and we took all precautions that we really

could.

Q. How carefully did you inspect that platform ?

A. Well, just by going over it. I was so confident

of the platform, because, being in charge of the fire

chemicals, and the fire trucks rumbling over there

for months ahead of it, if there was any weakness it

would have showed it, with the fire wagon,—anything

weak, that would have broke it.

Q'. Now, when were those fire trucks put in there ?
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A. Well, the men commenced on about the first of

June—they give a $300 prize, first prize, the com-

pany does, for the best hose team ; and the six com-

panies all commence practicing along the first of

June, and they practice up to the 4th of July, the

hosemen—firemen 's races.

Q. Did they do that in 1916?

A. Yes, sir ; and that would show any weakness in

the planks.

Q. Now, what use did they put this platform to in

the vicinity where the plank was broken through

which Miss Mugford fell ?

A. For instance: The Bullion team from the far

South, and the Mexican teams, they come with the

carts and with 6 lengths of hose double, 6 lengths

double rubber hose—^weighs about 100 pounds each.

They would naturally shove their carts in there on

the other side of the platform; it would be a cove;

put them in there, otherwise it would obstruct pedes-

trians ; they always shot them in there. [161]

Q. Now, in shoving them in there, did they have to

pass over this plank through which Miss Mugford

—

the hole

—

A. —that was where the place was, plank was.

Q. Did it pass over that ?

A. It passed over that.

Q. What was the weight of those carts ?

A. Well, the hose I would put at 600 lbs., and I

would put the cart—I would say between—about 700

lbs. I know it takes four men—it is a good, heavy

lift for four men to lift them, without the hose, to

put them on the track.
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Q. The hose cart, then, with the hose on would

weigh at least 1200 lbs. ?

A. Well, between 1200 and 1300 lbs., I believe.

Q. Now, was the hose on the cart as the carts were

shoved over this plank *?

A. Yes, sir, put the hose—come with the hose on

the cart; put them on their shoulder and go on the

play field to practice.

Q. The weight, then, that came on these particular

planks was at least 1200 lbs. ?

A. Absolutely, yes, sir.

Q. That was in June, 1916? A. Yes, sir.

,Q. How often did this occur—every day?

A. They practiced every day.

Q. Every day, for how long ?

A. For five weeks.

Q. For five weeks? A. Yes, sir.

Q. Did the weight of these hose-carts ever do any

injury to the platform at all?

A. I never saw them break a plank.

Q. Never broke any boards? A. No, sir. [162]

Q. You know where this particular board was

through which Miss Mugford fell? A. I do.

Q. Did the hose-carts pass over that particular

board? A. Yes, sir.

Q. They did? A. Yes.

Q. They couldn't get where they went without

passing over that board ?

A. That is where they shunted them in there, that

door, that was a cove.

Qi. Was there any evidence of rottenness or decay

on the surface of that platform ?
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A. None that we could see ; if there was anything

rotten we would have had it fixed, if the cart would

have broke it.

Q. You say you did have some holes filled up on

that occasion ?

A. Oh, those were knot holes between the board-

ing-house and the club-house, where the people had

to walk down to their supper.

Q. You had inch planks put over these %

A. No, sir; but went down below and put a piece

on, and filled in the knot hole to make it level so they

would not stub their toes.

Q. Put a piece on from the bottom?

A. Yes, and filled it up from the top.

Q. When you went under there to put that piece

of wood on, did you see any evidence of rottenness or

decay? A. No, sir.

Q. The thing looked perfectly sound ?

A. Perfectly sound.

,Q. Did you see from the bottom, as you were under

there, any evidence of rottenness or decay of any part

on the bottom side of the platform—at that time or

any other time?

A. No. Of course, some of the planks might be

wet around the edges, might be a little rotten; they

were not new planks by any means, but they looked

strong enough. [163]

Q. Do you know of any time of that platform hav-

ing been repaired?

A. Yes, I believe there have been planks there that

we thought were getting weak and they would be re-
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paired by putting a new one in, not take any chances
of anybody catching their toe—

Q. —Mr. Wilson, do you know what, if any lights,

were in that vicinity at the time the Firemen's
Ball was given on August 30, 1916 ?

A. Lots of lights ; lots of lights. You could see 50
yds. off—big lights.

Q. Where were those lights placed ?

A. Well, there was two placed over the porch, each
porch, and there was a big pole, lines, and another
light in between the bunk-houses. There was a big
pole line with lots of lights on it.

Q. How was that platform and entrance and the
whole surrounding locality there as to whether it was
well lighted or otherwise?

A. Oh, it was well lit up ; well lit up ; everything
was clear.

Mr. HELLENTHAL.—You may cross-examine.

Cross-examination.

(By Mr. RODEN.)
ft. Now, Mr. Wilson, when did you say you went

to work for the Alaska Treadwell Company first?

A. 1910,—July.

Q. And when did you become what you call the
peace officer there ?

A. In April, 1912, I believe.

Q. And as peace officer,—no, I'll ask this question
first: When did you become fire marshal?
A. Well, about that time. [164]

Q. Who appointed you fire marshal?

A. Well, I don't know as anybody appointed me;
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it went with the job ; I was the fellow that attended to

keeping the chemicals in shape; it was part of the

job of the

—

Q. —Marshal?

A. —^Marshal; in fact as far as fighting fire was

concerned, I had nothing to do with that; the cap-

tains of each team attended to that ; all I done was to

keep the chemicals in shape—in case of fire they

fought the fires.

Q. Who paid you? A. Treadwell Company.

Q. Treadwell Gold Mining Company ?

A. Yes, sir.

Q. As fire marshal and as peace officer?

A. I don't know about that ; I was hired as a peace

officer.

Q. Peace officer? A. Yes.

Q. Your duties were to keep, take care of the

peace,—protections, sanitation? A. Yes, sir.

Q. Walks,—and, well, generally keep track of

things? A. I think that is it.

Q. Did all odd jobs?

A. Yes, do anything I was told to.

Q. All surface jobs? A. All surface jobs.

Q. All right. And you occupy that position at the

present time? A. I do, yes, sir.

Q. Now, you were a member of this safety com-

mittee. Who appointed you a member of that com-

mittee?

A. I was elected one of the seven the first time I

went in.

Q. You were elected by whom ?
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A. Eight appointed and seven elected. [1€^5]

Q. Oh, yes. The eight were appointed by the com-

pany? A. Yes, sir.

Q. All right. And what position did you say Rich-

ardson occupied over there? A. Sir?

Q. You spoke about a man named Richardson

—

A. —He was safety mine inspector.

Q. Safety mine inspector. Did his jurisdiction ex-

tend to the surface of the grounds?

A. All the surface—machinery, roads, planks,

everything ; he was the surface inspector ; he was the

boss of everybody.

The COURT.—I didn't quite catch the name.

Mr. RODEN.—Richardson.
,Q. He was employed by the company?

A. Yes, sir.

Q. And was paid by the company?

A. And paid by the company.

Q. Now, you say that these hose-carts run over this

very platform and were conducted about there to

establish these tests between the different companies?

A. Yes, sir.

Q. They would not carry out their races on it, up

to in front of the door, would they ?

A. They would run them back there, sort of a cove

;

it was on the other side of the porch
;
you can see it is

a natural cove ; otherwise it would block the way.

Q. They would bring their fire material up in there,

bring it for safety ?

A. Well, there was large 4-wheel trucks.

,Q. Yes?
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A. I don't know as I ever saw trucks like them any-

where before.

Q. And those carts never broke any boards?

A. No, sir.

Q. Did you say boards had been repaired in this

platform ?

A. Yes, sir; if we saw anything wrong we would

fix it. [166]

Q. What would cause those other boards to break

that you spoke about?

A. Well, you could walk through the streets of

Juneau, maybe see a plank getting bad, would fix it,

—

by general observation,—might say, "This is dan-

gerous,"—note to the safety committee.

Q. Old age might have caused these planks to get

rotten %

A. I don't know,—a good plank, maybe one year,

maybe get decayed; can't tell what a plank would do.

Q. Well, planks, those planks were used for ten,

twelve, or fifteen years—would have some effect?

A. Might, yes, the same planks yet.

Q. Same planks yet,—some of them.

A. Yes, some new.

Q. Some you haven't. Now, did you have any con-

versation with Mr. Mugford, Mr. Wilson, the day

after the accident occurred and in which conversa-

tion you stated practically speaking that you knew

the platform was rotten and that you had told Metz-

gar to see that it was repaired, ordered it repaired,

did you have a conversation to that effect ?

A. I did not.

Q. You did not. A. I did not.
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Q. You mean,—^might not have quoted the exact

language? A. No, sir.

Q. Did you have a conversation with that intent or

import, about,—^meaning that

—

A. —No, sir; I don't remember speaking to Mr.

Mugford at all about that; I remember speaking to

his daughter.

Q. Did you see Mr. Mugford the next morning ?

A. I can't recall seeing him or talking to him.

[167]

Mr. EODEN.—That is all, Mr. Wilson.

Redirect Examination.

(By Mr. HELLENTHAL.)
Q. You say that those planks are still in use 1

A. Still in use.

Q. What is their condition now as to good or other-

wise?

A. — if we see a bad plank we fix it.

Q. Are the old planks still good ? A. Yes.

Q. That is many of them ? A. Many of them.

Q. Those still in the platform are still good?

A. Yes.

Q. When you say the same planks it is not that im-

mediately in front of the building,—the platform im-

mediately in front of the building ; that is no longer

there—^that building was torn down.

A. Yes, but the same planks continue down to the

boarding-house, was there at that time, same plank-

ing.

Q. Just the same ? A. Just as old.

Q. Still in good condition?
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A. Still in good condition.

Q. Now, you had no conversation, you say, with

Mr. Mugford?

A. Not that I recall; no, I am sure I didn't.

Mr. HELLENTHAL.—I wish to ask the witness a

question I overlooked in chief, your Honor.

The COURT.—All right.

Direct Examination (Cont'd).

(By Mr. HELLENTHAL.)
Q. Did you see Miss Mugford shortly after the ac-

cident ? A. The next morning, sir.

Q. Where did you see her ?

A. She was up in her house, sitting on the lounge.

[168]

Q. What was her condition at that time ?

A. Well, I asked her—I may preface that—while

that is none of my business, I went up and asked her

how she was, and she said her legs were scratched,

but she would be all right in a couple of days, she

would be at work. She did go to work, had a couple

of days ; and I reported for the safety committee as a

frivolous affair—as it wasn't in my line of duty, just

to keep track of it.

Q. Did she complain of any injury of her head*?

A. No, sir.

Q. And back—any pains at all ?

A. She said she got her legs scratched.

Q. That is the only injury she complained of?

A. Yes.

Q. Said she would be all right ?
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A. Yes. I reported it to the safety committee as

frivolous.

Q. Mr. Wilson, I hand you here a photograph and
ask you to tell me whether that shows the Treadwell
Club entrances ?

A. (Looking at photograph.) It is a good picture
of the entrances.

Q. That photograph, I believe, was taken after the
cave-in and shows the condition of the cave-in in
front of the building? A. Yes, sir.

Q. What? A. Yes, sir.

Q. But the entrance, immediately in front of the
building, where Miss—including the portion through
which Miss Mugford fell

—

A. — There is the place exactly ; there is the plank
;

that is it, there (indicating).

Q. Now, can you indicate on that picture the place
at which [169] these hose-carts were placed?
A. Yes, sir.

Mr. HELLENTHAL.—With the letter X indi-

cate on the—wait. Let me offer the photograph in
evidence first. I wish to offer this in evidence, your
Honor.

(By Mr. RODEN.)
Q. This represents conditions as they were on

August 30, 1916? A. Yes, sir, exactly.

Mr. RODEN.—We have no objection.

(By Mr. HELLENTHAL.)
Q. With the exception that is the result of the

cave-in, the condition in the corner of the picture?
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A. Yes, in that far corner ; but that is a good pic-

ture.

Q. Aside from that in the lower—^broken planks

in the lower right hand corner were the result of the

cave-in f A. Yes, result of the cave-in.

Q. And they were not there at the time of the

accident? A. No, sir.

Q. But aside from that, the picture represents

conditions— A. As they were on August 30th.

Mr. HELLENTHAL.—I offer it in evidence.

(Whereupon photograph is received in evidence

and marked Defendant's Exhibit 2.)

Q. Now, mark on there the letter X, the plank that

covers the hole through which Miss Mugford fell.

A. In the center?

Mr. HELLENTHAL.—Yes. (Witness marking.)

Now, where can you mark the letter A the place

where the hose-carts [170] were placed.

A. (Marking.) We will put the A further over

because there is not much room between the plank

itself to the place—that is the cove in there where

they put the hose carts, in out of the way,

Q. Where is the cove that you speak of?

A, Well, you see when you put a hose-cart in there

and people going in and out, right in here, it is out of

the way of the sidewalks and people going

—

Q. Marked with the letter A the place where the

hose-carts were out of the way—where you put that ?

A. A. (Indicating.)

Q. Did you get A? All right. Now, did the
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hose-carts pass over the plank marked X and go to

A? A. Sure; had to go.

Q. Now, on the evening of the accident, did you

put any hose-carts in that vicinity?

A. Yes; I put two chemical engines.

Q. Where were they placed ?

A. One at each side of the door.

Q. Did they have to pass over that plank in order

to put them where you put them ? A. Yes, sir.

Q. They passed over that plank that evening?

A. Had to pass over.

Q. What is the weight of those chemical engines?

A. They are four gallons of bicarbonate of soda

in them; I suppose the weight of one of those new

chemicals would be between 700 and 800 lbs.

Q. Did they break or crack the plank as they

passed over ? A. No, sir.

Q. No injury to the plank?

A. No injury to the plank. [171]

Q. Didn't break it? A. No.

Cross-examination.

(By Mr. EODEN.)
Q. This here, I understand you, is what has been

called the main entrance to the club building ?

A. Yes, sir.

Q. And this is the entrance that Miss Mugford
came out of ? A. Yes, sir.

Q. And this little platform that stands here, that

is just placed on top of the walk there, top of the

platform, isn't it—this little platform step?
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A. Call that a porch.

Q. Call that the porch, yes; and the planks that

run in front here, in front of the main entrance and

in front of the entrance where Miss Mugford came

out of, they all run lengthways with the club build-

ing, don't they, as the photograph shows'?

A. Yes, sir.

Q. They don't run crosswise?

A. Just as they show there.

Q. Just as they show here? A. Yes.

Q. Now, sit down, Mr. Wilson. Did you ever have

a conversation with Miss Mugford the next day or

second day? A. Next day, sir.

Q. In which you inquired about her condition and

in which you stated that you would try and get com-

pensation for her ?

A. I had nothing to do with the compensation act.

Q. But that you would suggest, would try to see

if you could do anything for her?

A. I didn't say anything.

Q. Didn't say anything, that she was entitled to it

for that, or say anything that might lead her to be-

lieve that? A. No.

Mr. HELLENTHAL.—That is immaterial, your

Honor?

Q. And didn't you have a conversation with Mr.
Mugford about [172] two weeks after the acci-

dent in the club building over there, saying that you
had tried to get some compensation ?

Mr. HELLENTHAL.—We object as immaterial.
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The COURT.—It is not cross-examination.

Q. Did you ever talk this matter over quite a little

with Mr. Bradley, the manager over there, this case ?

A. I don't think I have talked much to Mr. Brad-

ley.

Q. But when you made this examination and in-

vestigation concerning the conditions along the club

building and condition of this walk, platform, did

you make a report to Mr. Bradley or to the superin-

tendent?

A. I made a verbal report it was of a trivial

nature.

Q. I mean before, as to the condition; you made
a report that you had examined this proposition and

that everything was 0. K. ?

A. I did call Mr. Metzgar, the assistant superin-

tendent; yes, sir.

Q. I mean after the accident had been you made
that report to Mr. Bradley when you talked to him
about the case?

A. Quite a lot of people talking about it; I had

nothing to report on that.

Q. Did he ever ask you ?

A. It was broken ; we could not help it ; no human
foresight could foresee that.

Q. I know, but did Mr. Bradley ever ask the con-

dition of the platform at the time of the accident?

A. Mr. Bradley did not.

Q. He didn't?

A. Not that I remember ; Mr. Metzgar did.



196 Alaska Treadwell Gold Mining Company

(Testimony of J. W. Wilson.)

Q. Metzgar? A. Yes, sir.

Mr. EODEN.—I think that is all, Mr. Wilson.

(Witness excused.)

(Recess until 2 P. M.) [173]

AFTERNOON SESSION.

Mr. HELLENTHAL.—I will have to ask the in-

dulgence of the Court to recall Mr. Wilson for a ques-

tion or two.

J. W. WILSON recalled on behalf of defendant.

(By Mr. HELLENTHAL.)
Q. Mr. Wilson, did you examine that plank, that

broken plank, after the accident?

A. Next morning
;
yes, sir.

Q. Next morning? A. Yes.

Q. In what condition did you find it—^hanging or

otherwise ?

A. I saw it broke in the center ; it was down on the

beach; I pulled up the plank and looked down; it

seemed to be broke right in the center.

Q. How did it look as to being rotten ?

A. It may have been broke by a knot; it looked

sound.

Q. Was it slivered?

A. It was broke right in the center.

Q. Did it break—sliver off?

A. Well, I could not tell that.

Mr. ZEIGLER.—Leading, if the Court please.

He asked if it slivered off.

Q. Describe the condition.

A. It didn 't look rotten any how.
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Q. It didn't look rotten? A. No.

Q. Further than that you can't describe itf

A. Well, I offer the opinion that it may have

been

—

Mr. EODEN.—Never mind your opinion.

A. —Broke by a knot.

Q. But you don't know? A. No.

Q. Not positive?

A. Just broke in the center.

Q. What was the thickness of that plank?

A. Three inches.

Q. Three inches. And what was the span between

the stringers? [174] A. About 5 feet.

Q. About 5 feet.

Cross-examination.

(By Mr. RODEN.)
Q. Did you examine the surrounding planks

there when you found the hole the next morning?
A. Yes, sir, there was a big plank over it, and I

looked down at the beach on the one that was broke

and then covered up the hole.

Q. In what condition was the plank next to it?

A. It was all right.

Q. Was good. Did you examine underneath; as

I understand, this plank—you had to go down below;

it was on the beach.

A. I could see it there
;
yes.

Q. Did you also examine the stringers ?

A. No, I didn't examine the stringers.

Q. Now, isn't it a fact that that place even at that
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time—I will withdraw that question. How far was

this place from where the cave-in occurred two years

later?

A. Oh, that would be about 200—oh, I believe it

would be about—no, it wouldn't be—^be about 100

yds.

Q. About 100' yds. ? A. Yes, sir.

Q. Now, even at this time, in August, 1916, wasn't

it generally known that the place already was sink-

ing around the club there?

A. I didn 't hear anything about it sinking ; no.

Q. You didn't hear anything about it?

A. No, sir.

Q. Hadn't it been proclaimed, announced, that

that would be the last firemen's dance that would be

given there ? A. I never heard that.

Q. Never heard of that? A. No. [175]

iQ. I understood you to say, Mr. Wilson, you went

down on the beach to examine the plank, did you ?

A. After it was broke?

:Q. Yes. A. Not at that time; I looked down.

Q. Oh, you looked down?

A. When I came up in the morning I looked down
at the plank that was broke.

Q. You looked through the hole?

A. Looked through the hole.

Q. The ends of the plank, the pieces, were laying

on the beach ? A. Yes, sir.

(By the COURT.)

Q. Wait a moment. Do I understand you to say
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that the plank was three inches in thickness?

A. Three inches thick, yes, sir.

Q. How long?

A. Five feet from stringer to stringer.

Q. Five feet?

A. Five feet from the stringers—were five feet
apart.

A JUROR.—Would it be proper for me to ask a
question in regard to the plank?
The COURT.—Yes.

(By JUROR.)

Q. Whether or not there was a joist at either end
of this plank

—

A. —It was the length of the plank.

Q. Was there a joist at either end, between the
end and the next plank, or was it broken at—
A. —I think it was a five foot plank. [176]
Q. Cut off at both ends ?

A. At the stringers.

Q. Cut off the stringers at both ends?
A. There were double stringers.

(Witness excused.)

Testimony of Leo Demytt, for Defendant.

LEO DEMYTT, being first duly sworn to tell the
truth, the whole truth and nothing but the truth, tes-
tified on behalf of the defendant, as follows:

Direct Examination.
(By Mr. HELLENTHAL.)
Q. State your name. A. Leo Demytt.
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Q. Where do you reside ? A. Douglas.

Q. How long have you resided there ?

A. Since 1904.

Q. You know the Alaska Treadwell Company'?

A. I do.

Q. How long have you known that company^

A. Ever since then.

Q. How is that? A. Since 1904.

Q. Since 1904. You have heen employed by that

company ever since, have you ? A. I have.

Q. What position did you occupy with that com-

pany in the year 1916 at the time the Firemen's Ball

was given, in August? A. I was pipeman.

Q. How is that—just a little louder.

A. Pipeman.

Q. Do you know the premises occupied by the

Treadwell Club? A. I do.

Q. Do you know the platform in front of that

club? A. I do.

. Q. Do you know the plank that was broken at the

time Miss Mugford fell to the beach ? A. I do.

Q. Prior, immediately prior, shortly prior to the

accident did you have occasion to observe the con-

dition of that platform ? A. I did.

Q. How often did you go over that platform, Mr.

Demytt, at that time? [177]

A. You mean to examine it?

Q. Went over it?

A. Went over it—every day.

Q. How often did you examine it?
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A. Whenever I went over it I used to look out for

it.

Q. What caused you to look out for it ?

A. I was. on the safety committee.

Q. You were. a member of the safety committee?

A. Yes.

Q. What were the duties of the committee of

which you were a member!

A. Make anything as safe for the men as we could

to prevent accidents.

Q. Of the surface safety committee? A. Yes.

Q. Your duties were confined to looking after un-

safe conditions on the surface?

A. Well, that was just an extra thing. You know

I was a pipe-man. I took care of the pipes. That

was something extra.

Q. Now, as pipe-man, had you occasion to go

under the Treadwell club-room?

A. Quite often.

Q. How did you get under that?

A. There was a trap-door between the two en-

trances.

Q. Went through a trap-door between the two en-

trances? A. Yes.

Q. And when you speak of the two entrances you

mean the main and the one Miss Mugford passed

through ?

A. To the ball-room, yes.

Q. Going down on the beach did you have occa-

sion to see the lower side of the platform ?
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A. Yes, you could not help but notice it.

Q. Now, what was the apparent condition of the

lower side of that platform with reference to being

sound or rotten?

The COURT.—At what time, Mr. HeUenthal?

[178]

Mr. HELLENTHAL.—At the time Miss Mug-

ford was injured. (To the Witness.) At the time

you were there in 1916.

A. Looked all right.

Q. When you say, '*looked all right, ^' what do you

mean?

A. I mean, without examining it, that it appeared

to be all right, sound, yes.

Q. Appeared to be sound f A. Yes.

Q. What was the surface condition of that plat-

form at that time, in 1916?

A. 1916—good while—the platform—sometimes a

board would look a little decayed or something; and

go over it and test it, jump on it, or something, and

repair it if necessary.

Q. When was that you had that done ?

A. On several different occasions.

Q. On several different occasions ?

A. Yes, in 1916, and the year previous to that,

and so on, certain times.

Q. You had repairs made on many occasions

—

whenever a board did'nt seem just right?

A. Yes, I used to report to Mr. Eichardson; he

was the surface inspector ; and I used to tell him to
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Jook at this or that; sometimes it would escape Ms

notice.

Q. What happened after you reported to Mr.

Richardson '^

A. Then he put in an order to the boss carpenter

and got it fixed.

Q'. Who was Mr. Richardson?

A. He was surface inspector.

Q. What were his duties'?

A. To look over the surface, that is the walks, the

machinery, cages, the hoists, and all that sort

—

Q. Look over what would be on top ?

A. To see that everything was all right and safe.

[179]

Q. Everything was safe. Now, in whose employ

was he? A. Treadwell.

Q. Did he have any other duties except that?

A. No, that is all he done.

Q. That was his business, surface inspector?

A. To see that everything was safe.

Q. Now, in August of 1916 did you see any rotten-

ness on that platform, or any decayed condition?

A. I could not.

Mr. RODEN.—Wait a minute. The question is

altogether too leading. If the Court please, he

should describe the platform.

The COURT.—Ask him what he saw, Mr. Hellen-

thal.

Q. In August, 1916, what was the condition of the
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platform with reference to being sound or other-

wise?

A. Why, I don't recall exactly August, but I know
that I went over it from time to time, every day you

might say, and if anything didn't seem safe I had

it fixed.

Q. Well, did you go over it in the summer of 1916 ?

A. Why, yes, every day.

Q. Now, what was its condition that time with

reference to being sound ?

A. It looked sound, yes.

Q. Now, in fixing pipes and things around that

club building, who did you get requisitions from for

anything ?

A. I used to get requisitions from Mr. Leaming^

the director of the club.

Q. To whom was that charged?

A. That was charged to the club.

Mr. HELLENTHAL.—That is aU. [180]

Cross-examination.

(By Mr. RODEN.)
Q. Whom were you paid by, Mr. Demytt ?

A. I was paid by the Treadwell Company.

Q. Whose safety committee was that that you
were a member of?

A. It was known as the Treadwell Safety Com-
mittee.

Q. Who appointed that safety committee ?

A. Well, if I remember right, it was partly ap-

pointed and partly elected.
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Q. Who appointed part of it?

A. The company did.

Q. The company appointed all the members, did it

not? A. I could not exactly tell.

Q. 8 by the company, and 7 elected by the men?
A. That might have been, that I don't know.

Q. And you say Mr. Richardson was the surface

superintendent? A. No, inspector.

Q. Surface inspector. Whose surface inspector

was Mr. Richardson ?

A. He was paid by the Treadwell Company, I ex-

pect.

Q. He was the Treadwell Company's surface in-

spector, was he ? A. Yes.

Q. And paid by them ? A. As far as I know.

Q. Are you on the safety committee now ?

A. I am.

Q. Would it be possible that some decayed plank

or something else that might be unsafe might escape

the notice of the committee? A. Sure.

Q. Sure. When the big cave-in came the safety

committee didn't notice that, did it?

A. Why, no ; noticed it when it happens all right.

Q. Didn't notice anything before.

A. A few days before,—it settled down. [181]

Q. Did the surface committee make any recom-

mendation for safety?

A. Well, I guess it was pretty hard then to make it

safe.

Q. There was nothing done, was there in connection

with it, to make it safe ?
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A. Why, I don't know that—^why the mine in-

spector

—

Q. —^^Did you make a report as a member of the

safety committee that the premises were dangerous?

A. Didn't have to, everybody could see it.

Q. Did you as a member—did you make a report ?

A. Didn't have to make a report.

Q. Now, you say that you know this particular

plank had broke on the night of the 30th ?

A. No, I did not say that.

Q. You didn't—all right. And you don't know

what condition that particular plank was in, do you ?

A. No, sir.

Mr. RODEN.—That is all.

Mr. ZEIGLER.—Just a second.

(By Mr. RODEN.)
Q. You say whenever you went to make any repairs

around the Club you would get a requisition from Ben

Leaming. Did you ever make a report and get any re-

pairs on the platform ?

A. I was pipe man ; that was out of my jurisdiction.

Q. You had nothing to do with the platform?

A. Not with the repairs of the platform. [182]

Q. Did Ben Leaming have anything to do with the

repairs to the platform ? A. I could not tell.

Q. As a member of the safety committee did you

have anything to do with the repair of the platform ?

A. Yes, sir.

Mr. RODEN.—All right. That is all.
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Redirect Examination.

(By Mr. HELLENTHAL.)
Q. You say you don't remember this, examining

this particular board. My question was directed

toward the platform as a whole. A. Yes, sir.

Q. And you testified, I think, that as a whole it ap-
peared sound? A. It was.

Mr. HELLENTHAL.—That is all.

Mr. RODEN.—That is all.

(Witness excused.)

Testimony of C. W. Johnson, for Defendant.

C. W. JOHNSON, being first duly sworn to tell

the truth, the whole truth, and nothing but the truth,

testified in behalf of the defendant, as follows:

Direct Examination.

(By Mr. HELLENTHAL.)
Q. State your name. A. C. W. Johnson.

Q. Where do you reside? A. Treadwell.

Q. How long have you resided there ?

A. Well, about thirteen years, and then in Douglas
before that.

Q. And you know the Alaska Treadwell Company?
A. I do.

Q. Have you been employed by them during these
years, Mr. Johnson ? A. I have.

Q. You know where the Treadwell Club is ?

A. I do.

Q. Did you sustain any relations toward the Tread-
well Club as an officer during the year 1916 and prior
thereto and since?
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Mr. EODEN.—Wait a minute. We object to the

question because [183] it has not been shown here

at all that such a thing as the Treadwell Club exists.

The COURT.—Oh, yes, it has.

Mr. RODEN.—Only by inference.

The COURT.—Yes, but pretty strong inference;

you have referred to the Treadwell Club yourself.

Mr. RODEN.—Treadwell Club building.

The COURT.—Proceed.
Q. What, if any, official position did you occupy;

with the Treadwell Club?

A. I was one of the directors.

Q. How long were you a director of the Treadwell

Club?

A. Well, I could not say exactly how long, several

years.

Q. As a director of the Treadwell Club what was

your authority and what were your duties connected

with it?

A. Well, there was committees appointed for dif-

ferent things, and I was on the Building and Repair

Committee.

Q. Building and Repair Committee? A. Yes.

Q. As such member of that committee what, if any-

thing, did you have in the way of charge of the build-

ing and platform in front of it ?

A. Well, if there was anjrthing that was wrong,

why, I was supposed to look after it, anything that

appeared wrong; furthermore, if any change was

wanted, why, Mr. Leaming would come and consult

with me about whatever things that he thought he
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would have changed either one way or another.

Q. You know where the platform is that connects

the Treadwell Club buildiag with the street *?

A. I do.

Q. Was that under your jurisdiction?

A. I don't know as it was exactly ; if there had been

anything wrong it would have been my duty to re-

port. [184]

Q. Now, you remember the time the Firemen's Ball

was given in 1916, the occasion when Miss Mugford

was hurt ? A. I do.

Q. Do you know what the condition of that plat-

form was at that time with reference to being sound

or otherwise ?

A. Well, without examining it, why, apparently it

looked all right to me.

Q. Apparently it was sound?

A. Apparently it was sound.

Q. You made no special examination ?

A. No, sir.

Q. What occasion did you have to observe it ?

A. Well, I walked past there every morning and

evening, and sometimes

—

Q. —Walked past there every morning and

evening. Did you use that door through which Miss

Mugford passed, many times ?

A. Very seldom ; I used the main door when I went

in.

Q. But you passed over the platform at least twice

a day ? A. I did.

Mr. HELLENTHAL.—And it appeared to be
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sound. You may cross-examine.

Cross-examination.

(By Mr. RODEN.)
Q. How did you happen to walk over this platform

twice a day, Mr. Johnson?

A. I went to and from my work.

Q. Then it was used as a means of going to your

work. Where were you working %

A. In the carpenter-shop.

Mr. ZIEGLER.—Pattern-shop. [185]

Q. Where was it with reference to this platform

you were speaking about *?

A. Well, it was quite a distance away from there.

Q. Which way,—down the ChanneH

A. Further down.

Q. —the Channel, down towards the Mexican

mine ? A. Yes, sir.

Q. And now when you came from your work over

this platform, in what direction would you be going ?

A. Well, I would be coming this way, I can't ex-

actly tell you.

Q. Up the Channel?

A. Kind o' northwest.

Q. Yes. To where ?

A. I went home where I lived.

Q. And where did you live with reference to the

club building ?

A. Well, I think it is kind o' west from the club

building.

Q. And in order to get from your workshop to

your home you had to pass over this platform?
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A. I did.

Q. Now, you say you were a director,—director of

what, Mr. Johnson?

A. Of the Treadwell Club.

Q. Who appointed you a director!

A. I think I was elected by the other directors.

Q. You were elected by the other directors,—but

you don't know that?

A. Well, I am sure of it, yes.

Q. Who told you that you were a director of the

club?

A. I forget; I was invited any way to be up there.

Q. You don't remember by whom?
A. I don't know.

Q. Were you ever elected a member of the Board

of Directors by the members? [186]

A. I think they were all members.

Q. You think they were all members ?

A. In fact, I know they were.

Q. Did the members ever have any meetings ?

A. I don't think so, outside of the directors.

Q. You don't know who appointed the directors,

do you?

A. The first ones were elected.

Q. The first ones were elected; but you were not

elected ?

A. Well I was elected by the club directors that

was there at that time.

Q. Now, the club directors that elected you, how did

they become directors ?

A. Well, I really could not say ; I think it was the
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same procedure as when I was elected, most of them.

Q. Did you ever make a report to the club as a

member of the Board of Directors?

A. There was a Secretary made statements that

was

—

Q. —To whom?
A. Well, I think he tacked them up there so they

could be seen sometimes.

Q. Did you ever know, Mr. Johnson, during the

thirteen years you have been there that this so-called

club ever had any meetings ?

A. What do you mean—of the members ?

Q, The members.

A. I don't think so.

Q. Did you ever participate in any meeting of the

members of the club, the general membership of the

club? A. Only the first one. [187]

A. When the club was built and Mr. Kinzie turned

it over.

Q. When was that?

A. I could not state exactly the date.

Q. About when was it that this club was built ?

A. 1903, I believe, 1903, somewheres along about

there ; I could not say ; 1902 or '3.

Q. That is the only time you remember the club

had any meeting of the membership? A. Yes.

Q. Did your Board of Directors ever make any

statement to the membership of this club ?

A. Not individually ; it it was, it was through the

secretary.

Q. If it was, it was through the secretary. As a
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matter of fact, you don't know whether the secretary

ever made a statement to the general membership %

A. Well, not that I know of ; no.

Q. How did a member become a member of this

club, Mr. Johnson?

A. I think that everybody that worked there, they

signed up, become members when they started to

work ; I am not positive about that but I think that is

the procedure they went through.

Q. All signed up ? A. Yes.

Q. Well, you also signed up to become member

—

no, I withdraw that. Is that the way you became a

member of the club? A. No, sir.

Q. How did you ?

A. I subscribed to a list that was passed around,

and we petitioned the company to build a club for us,

Q. When was that?

A. That was—in the first place, when the first

Y. M. C. A. was built, and then we had another peti-

tion to increase the dues of every member in order

to have more benefits out [188] of the club, and
that was another time we signed a petition.

Q. Did your Board of Directors ever make a finan-

cial statement to the members of the club ?

A. I don't know if they did to the club; it was al-

ways there, they could find out by seeing the secretary,

I think.

Q. Now, did you receive any pay as being a member
of the Board of Directors?

A. I think we had a little—I know we had pay for

every meeting.
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Q. What pay did you get ?

A. I think it was $3.00.

Q. $3.00 a meeting? A. Yes .

Q. Who paid that?

A. Well, the Treadwell Club.

Q. The Treadwell Club? A. Yes.

Q. How did the Treadwell Club pay that ?

A. Well, it was—^had a fund, an account, some-

wheres, with which I am not really familiar.

Q. Who paid you that money ?

A. The secretary-treasurer.

Q. Whose treasurer ?

A. Mr. Christoe was at that time.

Q. What was his position?

A. He was treasurer for the company too.

Q. For what company—where did he pay you that

money? A. At the club.

Q. Did you ever pay dues to that club?

A. Always.

Q. How did you pay them ?

A. It was taken out of my salary?

Q. Who took it out of your salary.

A. That I could not say. [189]

Q. Who paid you your salary A. What?
Q. Who paid you your salary ?

A. Well, I went and got my money, whatever I

wanted to draw, at the office.

Q. From whose office ?

A. The treasurer—^no, the cashier of the Treadwell

Company.

Q. The cashier of the Treadwell Company? And
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every time you got your pay there, monthly pay, was

it, or semi-montMy "? A. Monthly.

Q. Every time you got your pay there, there was

how much held out for club dues 1

A. Whatever I had signed up for on the petition.

Q. How much was that A. A dollar a month.

Q. You know whether that was held out of every

man's money? A. What

Q. Was it held out of every employee's salary?

A. I think it was.

Q. Was anything

—

The COURT.—You mean every man that be-

longed to the club or every man in the mine?

Mr. RODEN.—Every man in the mine.

The COURT.—Very well, let him understand.

Q. In the mine?

The COURT.—Mining company.

Q. For the Treadwell Mining Company—was a

dollar taken out of his wages as club dues ?

A. I think so.

Q. Was $1.50 held out of every man's money for

hospital dues ?

Mr. HELLENTHAL.—That is not material.

The COURT.—He may answer. [190]

A. It was.

Q. Was there any method pursued by means of

which a man could withdraw from the club, a mem-
ber? A. I don't really know if there was.

Q. Could a man withdraw from the club without

quitting the employment of the company
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A. Well, I suppose that he could; I don't know,

but I suppose he could.

Q. Do you know of any instance that a man ever

withdrew

Mr. HELLENTHAL.—Your Honor, I object to

this testimony as not cross-examination. The best

evidence—I will introduce the By-laws and Articles

of Incorporation of the club.

Mr. EODEN.—They may have articles of in-

corporation, but we don't want to inquire about that.

The COURT.—Yes, I think it is cross-examination.

Q. Did you know of a single instance where a mem-

ber withdrew from the club, in the employ of the

Treadwell Company?

A. I don't; I could give a reason to, if it is wanted.

Q. Were there ever any meetings held of this club,

general meetings of the membership ?

A. I don't think so.

Q. Did the men have to sign an application before

becoming a member of this club ?

A. I think when he got employment. I think he

signed it then ; I am not sure ; there was never any-

thing passed on.

Q. That was part of his employment?

A. I think so.

Q. And you have been a member of this Board of

Directors for thirteen years, and that is all you know

about the management ?

A. Not for thirteen years ; six or seven years.

Q. And that is all you know about how the club

is handled? And you considered yourself a good
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member of the Board [191] of Directors?

A. I did.

Q. Is the club still in existence? A. No, sir.

Q. When did it cease?

A. At the cave-in, I guess.

Q. At that time did the club have any assets?

A. No, sir.

Q. What became of the furniture that was in this

club-room ?

A. Well, I think, I don't know, but I think the

Treadwell Company took it on account of the club

owing so much money.

Q. The club was in debt then?

A. It was in debt to the company, and that is why
the company took

—

Q. —How much did the club owe the company?

A. I don't remember now; I heard at the time, but

I don't remember.

Q. Did you get any statement, as a member, as to

what was the standing of the club ?

A. We always had them every month.

,Q. From whom?
A. From the treasurer—from the secretary, give

us the— club secretary gave us the statements.

Q. And the club secretary was in the employ of the

company? A. He was.

Q. Did it ever happen before the club ceased to ex-

ist that there was a deficit in the accounts ?

A. Why, it started on credit and I don't think they

ever got out of debt.

Q. Were the dues ever changed during this period

that you were a member?
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A. Well, to start with, it was started with 50 cts. a

month and then we had a petition among the mem-
bers that by raising it [192] to a dollar we would

get more benefit out of the club, because would could

have something else if we did.

Q. Now, this deposit was always carried by the

company, was it ?

A. It was, as far as I know.

Q. Now, you didn't examine this particular plank

that broke, Mr. Johnson, did you? A. I did not.

Q. And you don't know whether that platform was

under your jurisdiction or not, I believe you testi-

fied?

A. It was in this way : If I seen anything wrong,

it would have been my duty to report to Mr. Leaming

and have it repaired.

Q. It would have been of any one of the safety

committee as well, or any other member that was

around there and saw anything wrong, as a good cit-

izen, to have reported it f A. It would.

Mr. RODEN.—That is all, Mr. Johnson.

Redirect Examination.

(By Mr. HELLENTHAL.)
Q. When the club was organized, this present club,

you say you signed a petition to the company to build

a club building. What was the character of that

petition ? Was the company asked to build it or was

the company asked to advance the money for the club

to build it?

A. The company was asked for to furnish the

money to build the first Y. M. 0. A., and the petition
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was—well, in fact, it was the Y. M. C. A. man that

was here at Treadwell at the time and he brought a

petition around and I think everyone, everybody,

signed it, and the company had agreed with them to

furnish the money if the men were willing to support

the club at 50 cts. per month.

Q. Now, that building was burned down, was it

not? [193] A. It was burned down.

Q. And when it was burned down, you petitioned

for a further advance to build a new building and
agreed to pay one dollar per month ?

A. No, I think the other fifty cents were added be-

fore the Y. M. C. A. burned down.

Q. Oh, it was before. Who advanced the money
to build the new building ?

A. Well, it was the company.

Q. Company advanced, but to whom.—what club ?

A. What club? The Treadwell Club.

Q. By whom was the club managed ?

A. At that time, I don't remember who were the

directors.

Q. Well, was it managed by the directors of the

club, I mean? A. I don't know then

—

,Q. —You don't know who they were, but whoever

the directors were, were they the managers of the

club building? A. I don't know.

Q. You were not a director then ? A. No.

Mr. HELLENTHAL.—That is all.

Mr. RODEN.—That is all, Mr. Johnson.

(Witness excused.)
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JOHN WILLIAMSON, being first duly sworn to

tell the truth, the whole truth, and nothing but the

truth, testified on behalf of defendant, as follows

:

(By Mr. HELLENTHAL.)
Q. State your name. A. John Williamson.

Q. What is your residence? A. Treadwell.

Q. How long have you lived there ?

A. Two years.

Q. How many? A. Two years. [194]

Q. Two years.

A. Part of the time in Douglas.

Q. Were you living at Treadwell at the time the

accident occurred to Miss Mugford ?

A. No, I was employed, and living in Douglas.

Q. You were living in Douglas. How long have

you worked at Treadwell? A. Six years.

Q. And you were working at Treadwell at the time

she was injured? A. Yes.

Q. And one of the employees of the Treadwell com-

pany? A. I was.

Q. What was your occupation? A. Pipeman.

Q. As such did you become familiar with the plat-

form in front of the Treadwell Club building?

A. Why, yes, I had to go underneath there and see

after the water; there was valves controlling the

water lines and fire lines were underneath this plank-

ing in front of the club.

Q. You were working with Mr. Demytt ?

A. I was.

Q. And you went through the trap-door which he
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described, in going below? A. Yes, sir.

Q. Now, did you observe what the condition of the

planking on the platform was with reference to be-

ing sound or otherwise at that time, in August, 1916?

A. To all appearances, it was good.

Q. How is that?

A. To all appearances it was good.

Q. To all appearances it was good. A. Sound.

Q. You were both under and on top?

A. Both under and on top.

Q. In July and August, 1916 ? A. I was.

Q, Now, Mr. Williamson, do you recall the practice

games of hose companies during June of 1916 ?

A. I do.

Q. You know where, if anjnvhere, in the vicinity of

the plank [195] that was broken on the occasion of

Miss Mugford 's injury, the hose-carts were placed?

A. Yes, the hose-carts were taken off the track and

backed up against the building.

Q. Backed up against the building? A. Yes.

Q. In backing them up against the building at that

time, did they have to pass over this plank?

A. They had to pass over that planking
;
yes.

Q. How many times did you see the hose-carts

backed up against the building over that plank in

June, 1916? A. Probably about thirty times.

Q. What was the weight of those hose-carts,

trucks ?

A. I should judge to be about—neighborhood of

1,000 lbs.

Q. Did they ever do any injury to the planks or

platform, any of them?
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A. Not that I could see.

Q. How is that?

A. Not that I could observe.

Q. The carts were passed over the platform with-

out injuring, as far as you could see ? A. Yes.

Cross-examination.

(By Mr. RODEN.)
Q. Are you in the employ of the Treadwell Com-

pany now? A. I am.

Q. Now, do you know the particular plank that

broke on the night of the 30th of August, 1916?

A. Yes, sir ; I saw the plank.

Q. And you saw the hose-cart on that plank thirty

times in the month of June, 1916?

A. Well, they might have been there thirty times,

I should say
; [196] we practiced every night.

Q. Might have been there twenty-nine times ?

A. Might have been, yes.

Q. Or thirty-one times? A. Might have been.

Q. To the best of your recollection, thirty times ?

A. Well, every night in the month of June.

Q. Those hose-carts were taken up to this place on

the railroad track, weren't they? A. They were.

Q. Then taken off and shoved over there ?

A. Yes.

Q. On this particular plank always, I suppose ?

A. Might not have been

—

Q. —You remember any other plank they were on ?

A. How is that ?

Q. Do you remember any other plank these hose-

carts were on thirty times ?
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A. Well, we had to wheel them over those planks

to get them out of the way of the public going by.

Q. How big was this plank—how long ?

A. Well, I should judge to be about 5 or 6 feet long.

Q. When did you see it ?

A. Well, I didn't see the plank; I saw the space

where it broke out.

Q. When? A. The day after.

Q. The day after, and everything looked good

along there 1 A. Yes.

Mr. RODEN.—That is all.

(Witness execused.)[197]

Testimony of C. R. Homer, for Defendant.

C. R. HORNER, being first duly sworn to tell the

truth, the whole truth, and nothing but the truth,

testified on behalf of defendant, as follows

:

(By Mr. HELLENTHAL.)
Q. State your name. A. C. R. Horner.

Q. Where do you reside? A. Douglas.

Q. Do you know the Treadwell Company?

A. I do.

Q. How long have you known that company ?

A. Since 1911.

Q. Were you employed by that company at all

times since 1911 ? A. Not at all times ; no, sir.

Q. How long have you been employed by the Alaska

Treadwell Company, Mr. Horner?

A. I started to work for them in the fall of 1911,

and worked for that company until the cave-in.

Q. What position did you hold?
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A. Was running a machine, stope boss, shift boss.

Q. Shift boss at the time of the cave-in ?

A. Yes, sir.

The COURT.—When was the cave-in, Mr. Hellen-

thal?

Mr. HELLENTHAL.—Spring of 1917.

The COURT.—What was the cave-in—what do you

mean by the cave-in?

A. That was the time the mine filled,—referred to

as the cave-in—let the water into the mine. [198]

Q. Entire mine was wrecked at that time, was it

not? A. Yes, sir.

Q. Suspended operations over there, so far as the

mine was concerned? A. Yes, sir.

Q. Now, Mr. Horner, were you familiar with the

Treadwell Club building? A. Yes, sir.

Q. And the platform in front of the building?

A. Yes, sir.

Q. Were you acquainted with that platform in the

year 1916, the summer of that year ? A. Yes, sir.

Q. Do you remember the occasion when Miss Mug-

ford was injured there at the Firemen's Ball?

A. Yes, sir.

Q. How frequently did you see the planks of that

platform just prior to the Firemen's Ball?

A. I went by there every day, two or three times

to work, and then occasionally stopped in at the club.

Q. Did you have frequent occasion at that time to

use the door through which Miss Mugford passed,

—

the door leading to the dance hall?

A. I was through there several times just before
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the dance, just after they started decorating; I would

go in there to see the decorations and see how they

were getting on, and stepped out of that door; stop-

ped in on my way from my work.

Q. Were those decorations already there

—

A. Yes, sir.

Q. That was the occasion when they put up the

decorations, for that particular firemen's ball?

[199] A. Yes, sir.

Q. Did you observe the condition of that platform

at that time as to whether it was sound or otherwise ?

A. In a general way
;
yes, sir.

Q. What would you say as to whether it was sound

or unsound? A. It looked sound.

Q. Looked perfectly sound? A. Yes, sir.

,Q. Did you see any rottenness, any evidence of rot-

tenness or decay on the surface of that platform ?

A. Never noticed any, no.

Q. Do you know where the lights were in the vicin-

ity of that door on the occasion of the dance referred

to?

A. Yes, I remember something about the lights.

Q. Where were those lights, Mr. Horner ?

A. There was a light on that porch, the front of the

main entrance; there was another large light over,

just immediately over, the ball room entrance; there

was another light on a pole that was 10' or 12 ft. from

the door, right close up to the building.

Q. Would those lights light the vicinity properly

or not ? A. They would light that very well.

Mr. HELLENTHAL.—Light it very well. You
may cross-examine.
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Cross-examination.

(ByMr. RODEN.)
Q. Are you working for the company now, Mr.

Horner? A. Yes, sir.

Q. You didn't make any particular inspection of

this platform ? A. No, sir.

Mr. RODEN.—That is all.

(Witness excussed) [200]

Testimony of A. J. Shudshift, for Defendant.

A. J. SHUDSHIFT, being first duly sworn to tell

the truth, the whole truth, and nothing but the truth,

testified on behalf of the defendant, as follows

:

Direct Examination.

(By Mr. HELLENTHAL.)
Q. What is your name? A. A. J. Shudshift.

Q. Where do you reside ? A. Douglas.

Q. Do you know the Treadwell Company?

A. Yes, sir.

Q. How long have you been employed by that com-

pany? A. Six years or more.

Q. In what capacity? A. Electrician.

Q. Were you employed as such by the Treadwell

Company at the time the ball was given when Miss

Mugford was injured? A. Yes, sir.

Q. Were you at that time familiar with the Tread-

well club-house and the platform in front of it?

A. Yes, sir.

Q. And with the lights about there ?

A. Yes, sir.

Q. Now, did you observe prior to the ball, im-
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mediately prior to the ball, the condition of the plat-

form in front of the club-house?

A. Yes, sir; passed over there every day.

Q. Passed over there every day. Did you have

occasion to go in and out of the door through which

Miss Mugford passed on going out of the club-house

when she was injured?

A. Yes, sir ; several times.

Q. How is that ? A. Several times.

Q. What was the condition of the platform as to

whether the same was sound or otherwise ?

A. It looked perfectly sound.

Q. Looked perfectly sound.

A. The surface. [201]

Q. Was there any evidence of rottenness or decay

in that platform— A. Not that I could notice.

,Q. Do you remember the occasion when the fire-

men used to practice just prior to the Fourth of July

of that year in that vicinity ? A. Yes, sir.

Q. Do you know what, if anything, they did in the

way of placing the hose-carts on that platform in the

vicinity of this plank that was broken?

A. Yes, sir ; they were placed on each side of that

door,—of the main entrance.

Q. Just a little louder.

A. They were placed on each side of the main en-

trance.

Q. The hose-carts, as they were thus placed, did

they have to pass over the plank that was broken on

this occasion? A. Yes, sir.

Q. They were the hose-carts that were placed there

during the practice games in June of that year ?
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A. Yes, sir.

,Q. How often were those hose-carts placed there,

or do you know?

A. Almost every day, for the practice, for about

•five weeks.

Q. Almost every day for about five weeks. Do you

know what the weight of those carts was, approx-

imately ?

A. I should judge about 1200 lbs., with the hose on.

Q. Did the hose-carts in going over this plank

or any of the other planks in the platform do any in-

jury to the platform ? A. Not as far as I know.

Q. The platform held up the carts without any dif-

ficulty ? A. Yes, sir.

Q. Now, do you know where the lights were on the

occasion of the dance. Firemen's Ball, when Miss

Mugford was injured, August 30, 1916?

A. Yes, sir. [202]

Q. Where were the lights in that vicinity ?

A. Had 60-watt light on the main entrance, over

the main entrance, and one 150 light, Mazda, in the

center of the porch, and one 60-watt on the bracket

outside of the porch—^that was 60-watt—^and there

was one 500-watt light about 12 feet from the main

entrance, which I put in the day before.

Q. Were there any special lights put up for that

dance? A. No, not as I know of.

Q. Well, what was this light that was put up the

day before the dance?

A. That was one that was burned out.

Q. How is that?
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A. That was one that was burned out.

Q. About 12 feet from the main entrance. How
near to this door from the

—

A. About 12 feet.

Q. About 12 feet from that door. And what was

the size of that lamp 1 A. 500' watts.

Q. 500 watts. Now, what were the lighting condi-

tions across the way ; were there any lamps there, on

the opposite side of the platform?

A. There was one on the other side of the other en-

trance.

Q. I am speaking now with reference to along the

track where the bunk-house was.

A. There was one between the bunk-houses.

Q. How is that?

A. One in between the bunk-houses right across.

Q. Now, did those lights as they were on that

night—were they sufficient to light up those prem-

ises? A. Yes, sir. [203]

Q. How well?

A. Well, enough for anybody to see where they

were walking.

Q. Now, directing your attention to Defendant's

Exhibit No. 1, which is a blue-print, I will ask you

to look at that and state approximately if that states

correctly the lights that were installed on this occa-

sion, meaning the occasion when Miss Mugford was
injured.

A. (Looking at blue-print.) Yes, sir, that is

—

Q. —Does that correctly show them?

A. —That shows correctly.



230 Alaska Treadwell Gold Mining Company

(Testimony of A. J. ShudsMft.)

Q. Were those lights obscured by evergreens or

decorations or anything of that kind on that occa-

sion?' A. None of them was covered up.

Q. None of them. They all gave light?

A. Yes, sir.

Mr. HELLENTHAL.—You may cross-examine.

Cross-examination.

(By Mr. RODEN.)
Q. Are you still in the employ of the defendant

company, Mr. Shudshift? A. Yes, sir.

Q. Now, your position was head electrician?

A. Yes, sir.

Q. Well, your work was more in the air than on

the platform, wasn't it? A. Beg your pardon?

Q. Your work was up, more up in the air?

A. I was lineman at the same time. [204]

Q. Lineman too. You say you passed over this

platform every day? A. Yes, sir.

Q. Where did you go to, where, when you

—

A. —I went in to look at the decorations.

Q. But you said whenever you passed over that

—

didn't go in and look at the decorations every day?

A. No, I was going in the club every day.

Q. Going in the club ; wheie would you go over,

when you went in the club ?

A. Oh, going to work and coming from work, go-

ing in there at nights.

Q. You say these hose-carts were placed each side

of the main entrance? A. Yes, sir.

Q. The main entrance had a little platform in
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front, didn't it? A. Yes, sir.

Q. And I presume you mean they were placed on

each side of that platform ?'

A. Going into the building, yes, sir.

Q. Those hose-carts were never placed in front

of the entrance that Miss Mugford came out of?

A. Except on Saturday nights, when the show was

ion, you couldn't place them there.

Q. Where were they placed then?

A. They were placed any place along there to get

them out of the road.

Q. Any place along there to get them out of the

road. At other times they were standing right in

front of the door? A. Yes, sir.

Q. On the very plank that broke ?

A. Why, I would not say the very plank.

Q. Did you see that broken plank? [205]

A. I didn't see it at the time it was broke; I saw

it after it was covered up.

Q. Did you ever see any broken pieces ?

A. No, sir ; never did.

Q. And everything looked perfectly sound around

there ? A. Yes, sir.

Q. Had you ever seen any of this platform re-

paired in the neighborhood ?

A. I don't exactly remember.

Q. Don't remember. Did you see those two little

holes that Mr. Wilson filled up,—you were in the

courtroom when he testified?

A. I have paid no attention to them.
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Q. Didn't see them.

A. That was on the other end.

Q. You never paid any particular attention to any

portion of the platform, did you*?

A. I never inspected any of the planks.

Q. No, it wasn't in your line of work, was it?

A. No, sir.

Q. You simply walked along there the same as any-

body else? A. Yes, go in there in bunches.

Q. And you have never seen any repaired planks

in the platform? A. Not that I remember.

Mr. EODEN.—I think that is all.

(Witness excused.) [206]

Testimony of Charles Osterberg, for Defendant.

CHARLES OSTERBERG, JR., being first duly

sworn to tell the truth, the whole truth, and nothing

but the truth, testified on behalf of defendant, as

follows

:

Direct Examination.

(By Mr. HELLENTHAL.)
Q. You may state your name.

A. Charles Osterberg, Jr.

Q. Where do you reside ? A. Juneau.

Q. Did you ever work for the Alaska Treadwell

Company? A. Yes, sir.

Q. Were you employed there in the year 1916?

A. I don't remember in the year 1916, part of the

year, until about along in August.

Q. Were you there at Treadwell at the time of

the Firemen's Ball of that year and prior thereto?
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A. Yes, sir.

Q. How long had you been employed there at that

time?

A. Well, I had been employed from 1908 until that

time when I went over to Alaska-Juneau,—^but still

hold my residence at Treadwell.

Q. Were you acquainted with the Treadwell Club?

A. Yes, sir.

Q. Did you know the platform in front of that

building? A. I did.

Q. Were you familiar with that platform in the

summer of 1916? A. I was.

Q. Did you have frequent occasions to observe it?

A. Yes, sir.

Q. How often?

A. Approximately every day during the summer.

Q. Approximately every day during the summer?

[207]

A. Yes, sir.

Q. Passed over it every day? A. Yes, sir.

Q. Did you pass in and out of the door through

which Miss Mugford passed on that occasion?

A. No, sir, I passed out of the main door instead

of passing over the plank,—going to the swimming-

tank,

—

Q. —^You passed over that plank ?

A. Yes, sir.

Q. Many times did you pass over that plank ?

A. I don't recall the number; but approximately

every day; sometimes two or three times a day, and

sometimes more.
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Q. That was during the summer of 1916?

A. Yes, sir.

Q. And immediately prior to August 30th of that

year? A. Yes, sir.

Q. Did you observe as to what the condition of that

plank, platform, was where this plank was located

—

70U know where the plank was that was broken?

A. Yes, sir.

Q. Don't you? A. Yes, sir.

Q. Do you know what the condition of that plat-

^orm was where that plank was located, that portion

-^f the platform, during August, 1916, with reference

to being sound?

A. To my judgment it always appeared sound.

Q. Always appeared sound?

A. Yes, sir.

Q. Did you ever see any evidence of rottenness or

decay?

A. No, not on that particular spot. [208]

Q. Did you in any part of the platform?

A. Yes, sir.

Q. Where?

A. Well, along various parts of the platform at

different times, but they were always repaired.

Q. What was done when you saw evidence of rot-

tenness,—what was always done?

A. They always were repaired before they went too

far.

Q. Do you remember the occasion when the fire-

men used to drill for their hose-race, in June of that

year, in 1916?
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A. I do ; the first part of June, and on the 4th of

July.

Q. Did you ever see them place their hose-cart in

the vicinity, on the platform in the vicinity of this

plank? A. I did.

Q. How often?

A. Well, I have seen them two or three times, the

first part of Jime ; then I went below and came back

the first part of July, and I also seen them when I

came back.

Q. What part of the platform was it placed on ?

A. To the south of the main entrance.

Q. Would the hose-cart, where it was placed, pass

over this plank that was broken on this occasion re-

ferred to? A. Necessarily have to.

Q. Necessarily have to? A. Yes, sir.

Q. Did the hose-cart do any injury to the plank or

platform? A. Not to my knowledge.

Q. Was there any injury done that was visible?

A. No, sir. [209]

Q. Now, what was the weight of those hose-carts,

approximately ?

A. Approximately 1,000 or 1,200 lbs.

Mr. HELLENTHAL.—1,000 or 1,200 lbs. You

may cross-examine.

Cross-examination.

(By Mr. RODEN.)
Q. In whose employ are you at the present time,

Mr. Osterberg? A. Alaska-Juneau.

Q. That is run by the same management?

A. Same supervision.
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Q. —As the Treadwell?

A. To my knowledge, yes.

Q. Are you familiar with this particular platform

in front of these two entrances that have been de-

scribed? A. I was very familiar with it.

Q. And you walked over this particular plank very

often? A. Yes, sir.

Q. And you never noticed anything wrong with it?

A. No, sir.

Q. Considerable wear and tear on that plank?

A. Not necessarily.

Q. You walked over it every day ?

A. Yes, sir.

Q. The hose-carts went over it all the time?

A. No, not all the time.

Q. The hose-carts

—

A. —Just a portion of the year, for three or four

weeks.

Q. All right. The hose-carts were there a number

of times in June when you saw them there ?

A. Yes, sir.

Q. And they were shoved in there, back and forth ?

A. Yes, sir. [210]

Q. And that didn't make the planks any better,

did it? A. I don't think so.

Q. You never made any particular inspection of

this platform, did you?

A. No, no more than an ordinary person would.

Q. You were a passer-by, you passed by?

A. Not necessarily because I went there fre-

quently, went swimming, went in and out ; and we
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used to run and leap across this platform,—naturally

called a little more attention to it than the ordinary

person would.

Q. And you used this platform to go to the swimr

ming-tank, did you? A. Yes, sir.

Q. So, everybody else that came from up stream

or up channel side

—

A. —^Used the platform, but not exactly in the

vicinity where the young lady fell through.

Q. Didn't they all step on that plank in going to

the swimming-tank? A. No.

Q. How close to this particular place where this

plank broke there did you see any rotten condition

in the platform you spoke about?

A. Well, I don't recall just how close; but what is.

clear in my mind is a plank about 100 ft. to the west

of it that was repaired that summer.

Q. What direction would that be,—west ?

A. Towards the boarding-house. Not directly in

front of the bunk-house but directly across from the

club.

Q. That was a part of the same platform?

A. Yes, sir.

Mr. RODEN.—I think that is all, Mr. Osterberg.

[211]

(By Mr. HELLENTHAL.)
Q. That plank was promptly repaired, was it not.

A. Yes, sir.

(Witness excused.)
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DAVID BROWN, being first duly sworn to tell

the truth, the whole truth and nothing but the truth,

testified in behalf of defendant, as follows:

Direct Examination.

(By Mr. HELLENTHAL.)
Q. State your name. A. David Brown.

Mr. RODEN.—What is your first name?
A. David Brown.

Q. Where do you reside, Mr. Brown ?

A. Treadwell.

Q. Do you know the Treadwell Company?
A. Yes, sir.

Q. Did you ever work for them ? A. Yes, sir.

Q. How long have you worked for them?
A. For nearly twenty-five years.

Q. Nearly twenty-five years. Were you working'

for them in 1916? A. I was.

Q. Were you familiar with the Treadwell Club

building? A. I was in a way.

Q. And the platform in front of it?

A. I passed over it several times.

Q. Did you have occasion to pass over this plat-

form frequently immediately prior to August 30,

1916?

A. Oh, I went down there about three or four times

a month. [212]

Q. Three or four times a month ? A. Yes.

Q. Were you there shortly before the Fireman's

Ball? A. I was there the day before.
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Q. Did you at that time pass through the door

through which Miss Mugford passed on that occa-

sion? A. I went there to look at the decorations.

Q. The door was open ? A. Yes, sir.

Q. Was used by the decorating committee coming

in and out— A. Yes.

Q. Did you observe as to what the apparent condi-

tion of the platform was as to being sound or other-

wise?

A. It looked just like the rest of the platform to

me.

Q. Looked sound or otherwise 1

A. Sound; yes, sir.

Q. Did it look sound?

A. Yes, it looked sound.

Q. Did you observe any rotten condition?

A. I did not.

Mr. HELLENTHAL.—You may cross-examine.

Just a moment. That is all, your Honor. I have to

recall Mr. Brown a little later about another matter

Mr. Bradley suggested, but I will ask that permis-

sion.

Cross-examination.

(By Mr. RODEN.)
Q. You didn't make any particular examination of

this platform this day, did you?

A. No, no more than walking over it and looking at

the decorations around there.

Q. You were going in there to take a look at the

decorations ?
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A. Look at the decorations,—from the outside too.

[213]

Q. And had you ever seen rotten planks in this

platform before this day?

A. I hadn't noticed any; I didn't go down there

very often; I didn't notice any.

Q. You hadn't noticed any when you went down
there. You say you passed over this platform about

how often a month? A. Three or four times.

Q. And on these occasions you had never seen any

rotten planks? A. Hadn't noticed any.

Q. Had you seen any replaced planks where planks

had been put in there? A. No, I don't remember.

Q. Are you still in the employ of the Company ?

A. I am in the employ of the Ready Bullion Com-

pany.

Q. What is the connection between the Ready

Bullion and the Alaska Treadwell Gold Mining Com-

pany?

A. I don't know unless it is under the same man-

agement.

Q. Same management—same officers ?

A. I think so.

Q. The same president of the company?

A. I could not say.

Q. What? A. I don't know.

Q. Do you know who is the president of the Ready

Bullion? A. I think it is Mr. Bradley.

Q. Who is president of the Alaska Treadwell?

A. Mr. Bradley.

Q. Mr. Bradley. The officers who conduct the
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business of the Eeady Bullion Company are the same

officers that conduct the business of the Alaska

Treadwell Gold Mining Company?

A. I think so. [214]

Q. And you are paid by the same office?

A. Yes, sir.

Q. By the same officer ? A. By the same.

Q. The cashier? A. Yes, sir.

Q. For the Alaska Treadwell Gold Mining Com-

pany is also the cashier of the Ready Bullion?

A. Yes, sir.

Mr. RODEN.—That is all, Mr. Brown.

Mr. HELLENTHAL.—Your Honor, I am about

to proceed on another branch of the case and I would

like to talk to Mr. Brown for one minute. It is a

matter Mr. Bradley suggested.

(After recess.)

Testimony of L. H. Metzgar, for Defendant

(Recalled).

L. H. METZGAR recalled.

(By Mr. HELLENTHAL.)
Q. After the cave-in in 1917, did you have any

occasion to do any work on this platform?

A. Yes, sir, we did work across the platform.

[215]

Q. Had there been any replanking in the year 1916

or '17 of that platform? A. No.

Q. Same planks were there in 1917 that were there

at the time Miss Mugford was injured?

A. They were.
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Q. Now, what did you do with those planks in

1917?

A. Used them elsewhere for repair work.

Q. How is that?

A. Used them elsewhere for repair work.

Q. First, did you tear them out % A. Yes.

Q. How did you come to take them up at that time ?

A. They were good enough to use elsewhere and

we took them up instead of using new lumber for

repair work.

Q. What was the thickness? A. Three inch.

Q. What was the span? A. Five or six feet.

Q. Five or six feet. What was their condition

when you took them up in 1917 as to being sound?

A. Good condition for second-hand planks.

Q. Good condition for second-hand planks ?

A. Yes.

Mr. HELLENTHAL.—That is all.

Cross-examination.

(By Mr. RODEN.)
Q. What became of this plank that broke?

A. I can't tell you.

Q. You didn't use that anywhere else? [216]

A. No.

Q. Now, I understand you to say that you used

every plank that you pulled up out of that platform,

elsewhere? A. Oh, no, I didn't say that.

Q. Some were in such condition they could not be

used?

A. Possibly there were, second-hand, majority of

them were used.
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Mr. RODEN.—I think that is all,

(By Mr. HELLENTHAL.)
Q. You didn't tear up the entire platform.

A. No.

Mr. HELLENTHAL.—That is all.

Mr. EODEN.—That is all, Mr. Metzgar.

(Witness excused.)

Testimony of Lyman S. Ferris, for Defendant.

LYMAN S. FERRIS, being first duly sworn to

tell the truth, the whole truth and nothing but the

truth, testified on behalf of defendant, as follows

:

Direct Examination.

(By Mr. HELLENTHAL.)
Q. State your name. A. Lyman S. Ferris.

Q. Where do you reside, Mr. Ferris?

A. Treadwell.

Q. How long have you resided there?

A. Seventeen years, less one summer spent in the

Interior and about five months back east.

Q. When did you first become employed by the

Alaska Treadwell Company?
A. In the latter part of August, 1902.

Q. At that time had the platform in front of the

bunk-house been built ? [217]

A. No, it hadn't.

Q. When was that built?

Mr. RODEN.—You mean bunk-house?

Mr. HELLENTHAL.—I mean the bunk-house.

A. Which bunk-house ?

Q. The bunk-house immediately opposite the club



244 Alaska Treadwell Gold Mining Company

(Testimony of Lyman S. Ferris.)

building. A. It wasn't there at that time.

Q. When was that built about*? I am mistaken,

Mr. Ferris; I want to ask you about the boarding-

house, the Treadwell boarding-house ; when were the

planks put up in front of that?

A. About 1902 or '3 or '4, to the best of my recol-

lection.

Q. Were they put in before or after the platform

was built in front of the club-house ?

A. I think after.

Q. How long after?

A. Well, within a year after, within a year; both

buildings, the club and the boarding-house, built

along approximately about the same time; I would

not say within a year one way or the other.

Q. When was the Treadwell Club building built?

A. In 1904, spring.

Q. 1904? A. In the spring.

Q. When was the platform in front of the club?

A. At the same time.

Q. You have been familiar with the building and

the platform ever since ? A. Yes.

Q. And also the platform in front of the boarding-

house? A. Yes. [218]

Q. What position do you occupy?

A. I am at present Steward and Employment

Agent.

Q. In 1916 you were Steward?

A. In 1916; yes.

Q. And had been some time connected with the

boarding-house?
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A. Yes, I had been Steward for twelve or thirteen

years.

Q. Now, did you have occasion to observe the con-

dition of the planks in the platform in front of the

club building during the summer of 1916?

A. Yes.

Q. How frequently?

A. Well, every day back and forth.

Q. Did you observe their condition as to whether

they were sound or otherwise in the summer of 1916

just prior to the Fireman's Ball?

A. Apparently they were.

Q. Apparently they were sound?

A. If they were not it would have been my duty

to report them because I was in charge of the bunk-

houses there and there were three or four hundred

men there and I was directly responsible to a certain

extent, and the bunk-houses were so close up; men

were running back and forth. I was also a director

of the club at that time.

Q. You were director of the club and would have

seen them made sound?

A. Yes, if the management, man in charge, had

not attended to it, I would have called his attention

to it first.

Q. Did you observe the Treadwell firemen prac-

ticing in that vicinity during the month of June of

that year ?

A. It was always customary for them to leave their

carts [219] there at that time
;
yes.
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Q. How often did you see them put their carts

there on the platform?

A. Well, I would not say any definite number of

times any more than it was customary to leave the

carts along in there.

Q. Now, in putting that cart there, did the cart

pass over the plank that was broken on the occasion

when Miss Mugford was injured?

A. At that particular place ; it was off of the thor-

oughfare; anyone going past the club to or from

work, they would not pass over that particular place;

and when they were practicing it was customary to

push these carts in there when they would bring

them down in the evening to practice with laying

their hose out in the baseball ground, it was cus-

tomary to push the cart in there in that particular

—

as they call it here, the cove .

Q. Well, now, when the carts were shoved back in

that cove did they pass over that plank?

A. Hardly pass over it, but would pass on to it

and possibly over it.

Q. The cart would rest on the plank ?

A. It probably would; I would not swear to it.

Q. What was the weight of those carts approxi-

mately ?

A. Well, I know if one man tried to put it on the

track alone he would have one awful time; and I

would say they weighed from 1200' to 1300 or 1400

lbs.

Q. That is your opinion?
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A. That is my opinion, because I have tried to han-

dle them.

Q. Do you know what the lighting conditions were

on the [220] occasion of the Fireman's Ball in

1916 in that vicinity, the vicinity of that door?

A. In a general way.

Q. What were the lighting conditions?

A. Well, there would be a light over the doorway

coming out of the ballroom, another one on a pole

a few feet from the doorway, a large light, I don't

know—^put about 10 or 12 feet up in the air; another

one over on the entrance, the main entrance, just 12

or 15 feet the other way; another big light over di-

rectly across from the entrance at the end, the main

entrance of No. 4 bunk-house; all the lights in the

rooms, generally all lit; No. 3 bunk-house; there were

rooms all opened out on the porch, and it was two-

storied; and there was lights everywhere—oh, prob-

ably estimating it, there would be every 10 or 15

feet or so all along both first story and second story.

Q. Would that light that platform there?

A. Yes, it would help. That platform, I would

say, could not possibly be any better lit.

Q. Now, referring to the planks in front of the

Treadwell boarding-house, Mr. Ferris, are they still

in use? A. Some of them are.

Q. Some of the platform that was put there in the

first place ? A. Some of it.

Q. When you say, "Some of it," you mean that it

has been repaired from time to time, do you?

A. I do.
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Q. But the platform is the same? A. Yes.

Q. How are those planks now as to whether they

are rotten or otherwise ? [221]

A. Well, some of them are not in first-class con-

dition.

Q. Are they safe and sound?

A. Considered so; if they were not they would be

repaired.

Q. Are any of them rotten?

A. Not to my knowledge.

Q. Now, Mr. Ferris, were you at the Treadwell at

the time the Treadwell Club was organized?

A. I was.

Q. Do you know how the Treadwell Club came to

be organized? A. I do.

Q. What position, if any, do you occupy with the

Treadwell Club at the present time?

A. Well, I have to issue tickets to the show, club

membership tickets.

Q. What is your position?

A. Secretary—or president—secretary considered.

Q. Have you custody and control of the records

of the club?

A. I have, what are left of them.

Q. I hand you here what purport to be the Con-

stitution and By-laws, and ask you to look at it.

What is that?

A. (Examining paper.) Constitution and By-law

of theTreadwell Club.

Q. At what time were those adopted?
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A. About 1905, I think; I don't know; I could not

say when they were adopted.

Q. By whom were they adopted?

A. That was before I was a director of the club.

[222]

Q. I know. Were they adopted by the club or

what?

Mr. RODEN.—We object to that question. He
has already testified he doesn't know by whom they

were adopted.

The COURT.—He is asking hun if he knows.

Mr. RODEN.—He has already answered it.

The COURT.—Answer, if you know, Mr. Ferris.

Mr. HELLENTHAU.—Do you know by whom
this Constitution and By-laws were adopted?

A. To the best of my knowledge

—

Mr. RODEN.—Do you know? Yes or no.

A. Yes.

Q. By whom? A. Treadwell Club.

Q. Treadwell Club. And they are in your posses-

sion at the present time among the records of that

club? A. Yes, sir.

Q. As secretary? A. Yes, sir.

Mr. HELLENTHAL.—I offer them in evidence.

(By Mr. RODEN.)

Q. When did this come into your possession, Mr.

Ferris?

A, When I took over the secretaryship of the

Treadwell Club.

Q. The same condition it is in now?
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A. Yes, sir.

Q. Not signed by anybody?

A. Just as it is now,

Q. It isn't signed by anybody, is it?

A. I don't know; you can see that.

Q. Well, you take a look at it. You are the wit-

ness. (Handing paper to witness.)

A. (After examining paper.) It is signed by

typewriter here. [223]

Q. By typewriter?

A. ''W. W. Shorthill"; and I know he was secre-

tary at that time.

Q. But it isn't signed by anybody. You didn't

see Mr. Shorthill sign that on the typewriter, did

you? A. No, sir; I did not.

Q. When did you see this paper last?

A. Why, I just gave it to Mr. Hellenthal.

Q. When did you give it to him?

A. Just about ten minutes ago.

Q. How long have you had this in your posses-

sion?

A. Why, I received that with the records that I

received from the Treadwell Club.

Q. When was that ?

A. About a year and a half ago.

Q. About a year and a half ago. Who gave you

this? A. David McKenzie.

Q. Who is David McKenzie?

A. He was the former secretary of the Treadwell

Club.



vs. May Mugford. 251

(Testimony of Lyman S. Ferris.)

Q. What position did he occupy with reference to

the company? A. Employment Agent.

Q. It was in the same condition then as you have

it now? A. Exactly.

Q. Where is the original of this?

A. I haven't the slightest idea.

Q. You got the minute-book of the club ?

A. Yes, sir.

Q'. Where is it ? A. I have it in my possession.

Q. Have you it here with you? A. Yes, sir.

[224]

Q. Will you produce it? A. Yes, sir.

Mr. RODEN.—All right, I wish you would do so.

We have no objection to it being introduced.

(Whereupon paper is received in evidence and

marked Defendant's Exhibit No. 3.)

Mr. HELLENTHAL.—Your Honor, this is quite a

lengthy document—and with counsel's consent, I

will omit the reading of it at this time. Is that all

right?

Mr. RODEN.—Yes.
(By Mr. HELLENTHAL.)

Q. How long have you been a director of the

Treadwell Club? A. iSince 1913.

Q. Do you know whether the Treadwell directors

operated under this Constitution and By-laws?

A. Why, very closely; yes.

Q. Do you recall the occasion when the Treadwell

Club was first organized? A. I do.

Q. I wish you would teU the jury how the Tread-
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well Club was organized, by whom, and for what

purpose? [225]

A. In 1902, a few months after I started to work

at Treadwell, Mr. Reed came along here at Tread-

well and wanted to organize a Y. M. C. A. I don't

know anything about how he came to come there,

but anyway there was a petition put up or made

up by him or it was with his knowledge and some-

body else, I presume authority of the company, and

started to be circulated around, asking the company

to put up a building and deduct from their pay 50

cents a month to be for the building and the up-

keep of it. Well, that started around

—

Q. —For whom was the building to be put up?

A. For the men, of course; the company didn't

want to use it. And I soon got wind of it—I was

very active in, well, most all athletic affairs at those

times—and as soon as I heard of it I was very much

interested in it, for the simple reason that I had put

in about seven or eight years very actively in

Y. M. C. A. work myself back east and I knew

exactly what the Y. M. C. A. would mean to us there

at Treadwell. Consequently, I was instrumental in

circulating that petition around at the Mexican,

where I was working at the time, and at the Ready

Bullion, and advocating it. That went through and

the company done what we asked them to do; put

up the building; directors were elected and the

thing was handled just exactly the same as the

Y. M. C. A.'s are nearly all over the country.
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Q. To whom was the cost of the building charged?
A. It was charged to the Y. M. €. A.

Q. Charged to the Y. M. O. A. That is to say,

the company advanced the money to the Y M. C. A. ?

A. Yes.

Q. Proceed.

A. Then the hoard of directors were elected and
things, everything, was in their charge. That build-

ing burned down. And it was [226] such a suc-

cess that they put up another building.

Q. Who put up the other building?

A. The company did.

Q. For whom?
A. Presumably under the same—working under

the same request that that first petition was; I don't
know whether there was any petition put up for that

second building—circulated for that second build-

ing or not.

Q. Do you know to whom the cost of the building
was charged?

A. It was charged to the Y. M. C. A. And after

the building was put up and completed, there was a
public meeting held, 400' or 500 people there. Mr.
Kinzie got up on the platform and said, in substance,

"Boys, this building is now completed; I want you
to elect a new board of directors and govern and
carry on—take care of the building and get as much
out of it as you can; I don't want to have anything
more to do with it"; he says, "I am through with it;

I don't want to have anything more to do with the
management. '

'
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Q. Was anything said as to whom the building be-

longed to?

A. Well, I just told him; he said, "Boys, I am
through with this now; take care of it; do the best

you can; elect your directors to look after your busi-

ness.''

Q. Who controlled and occupied and used the

building after that? A. The Treadwell Club.

Q. Did the Treadwell Company exercise any con-

trol whatsoever over it—exercise any acts of owner-

ship or possession over it?

A. No, sir; not to my knowledge.

Q. What was the occasion of the building of this

platform between [227] the street and the club?

A. Well, the same as if I would build a house and

build it back 20 or 30 or 40' feet; I have to build an

approach to get out to the street.

Q. The platform was then built to get into the club

building? A. Yes.

Q. As part of the building?

A. As part of the building.

Q. Where does the club building stand with refer-

ence to the tide plat?

A. It was all below high tide, except one end of it

and that was made ground.

Q. It was also tide land but it was filled in?

A. Yes.

Q. Same applies as to the platform? A. Yes.

Q. You mean the seaward—below the seaward

side, between high tide?

A. I mean high tide; the water would come in

—
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ordinary high tide, would come up clear to the rail-

road trestle.

Q. The ordinary high tide would cover the flat on
which the building and the platform stand?

A. Yes, except one end, the end the stage was on;

that end rested on made ground.

Q. Before the tilling was put in that was also in

the same condition, as tide flat? A. Yes.

Q. Have you in your possession also the minutes
of the meetings of the Treadwell directors?

A. Part of them. [228]

Q. How often did the directors meet?
A. Every month.

Q. What business would they transact at their

meetings, in a general way?
A. All business pertaining to the management

and conduct of the club.

Q. Have you in your possession any minutes re-

ferring to the employment of Ben Leaming?
A. Yes.

Q. Will you produce those minutes?

A. I will have to get it out of my coat,—in my
coat pocket.

(Witness produces book.)

Q. That is one part of the minutes that were
handed to you as secretary? A. Yes, sir.

Q'. By whom? A. David Kinzie.

Q. And they are part of the records of the club ?

A, Yes, sir.

Q. What is the date of that particular entry?

A. April 3, 1911.
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Q'. In whose handwriting is it ?

A. Signed by R. G. Datson, secretary.

Q. Do you know Mr. Datson 's handwriting?

A. I do.

Q. Is that his handwriting and signature?

A. It is. He was secretary of the Treadwell Club

at that time.

Q. Do you know that from your own knowledge?

A. Yes, sir.

Mr. HELLENTHAL.—I wiU offer that particular

part of the minutes in evidence. I will say the min-

utes are quite [229] voluminous and I am willing

counsel should look them over and if there is any-

thing he wishes to put in evidence I am willing he

shaU do so.

While counsel is examining that record

—

Q. Do you know how the repairs and alterations,

how things of that kind, and expenses of the club,

were paid?

A. They were charged up to the Treadwell Club

and once a month—sometimes run over longer than

that—there would be a draft drawn in favor of the

Treadwell Company to square up or to balance off

the account; we would have credit and the treasurer

used to draw a draft to pay off that account.

Q. The Treadwell Company acting as the banker

for the concern? A. It did.

Q. Collected the money and paid the draft?

A. Yes, sir.

Q. Who drew the draft?

A. The secretary of the club.
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Q. At whose instigation or direction?

A. Board of Directors.

Q. The draft had to be countersigned?

A. By the treasurer.

Mr. HELLENTHAL.—(Taking Minute-book.)

Any objections to this?

Mr. RODEN.—No.
Mr. HELLENTHAL.—I will offer this page in

evidence.

Q. Can that page be taken out, Mr. Ferris?

A. Yes, sir.

Mr. HELLENTHAL.—Take it out, please, Mr.

Ferris. (Witness doing so.)

(Whereupon paper is received in evidence and

marked Defendant's Exhibit No. 4.) [2291/2]

Mr. HELLENTHAL.—I will ask Mr. Ferris to

read this to the jury. You will please read that.

The WITNESS.—All of it?

Mr, HELLENTHAL.—Yes, that page.

(Witness reading:)

Treadwell, Alaska, Apr. 3, 1911.

The regular monthly meeting of the Board of Di-

rectors was held on the above date with Treas. Jas.

Christoe in the chair.

At roll call, all the members were present.

The minutes of the previous meeting were read

and approved.

Reports of standing committees:

Billiards & Pool: Reported everything in good

shape.
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Repairs and improvements: Reported that new

floor had been laid in billiard & reading room, and

that the old dark room was being converted into a

lavatory.

Bills and communications: The bill of the Alaska

Treadwell Gold Mining Company, for $524.33 was

approved and ordered paid in the usual manner.

The resignation of I. D. Carpenter, as a member of

the Board of Directors, was read. Moved and sec-

onded that the resignation be accepted; carried.

New business : Mr. Kennedy reported that he had

appointed B. F. Learning as head janitor. It was

decided to wait until the next meeting to elect a new

director, who could also serve on the Repairs and

Improvements Committee.

There being no further business, on motion, the

meeting adjourned.

R. G. DATSON,
Secy.

Mr. HELLENTHAL.—Have you the minutes of

the previous meeting there also ? A. Yes, sir.

Q. Is that the minute that shows how Mr. Ken-

nedy became Manager? A. Yes, sir.

Mr. HELLENTHAL.—I wish you would produce

that.

(Witness producing paper.)

Mr. HELLENTHAL.—I offer this in evidence

also.

Mr. RODEN.—No objection, your Honor.

(Whereupon the paper is received in evidence and

marked Defendant's Exhibit No. 5.) [230]
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Mr. HELLENTHAL.—Read that, Mr. Ferris.

(The witness reading:)

Treadwell, Alaska, Mar. 6, 1911.

The regular monthly meeting of the Board of

Directors of the Treadwell Club was held on the

above date with Pres. Veasie in the chair. At Roll

Call, the following were absent: Sam Paul.

The minutes of the previous meeting were read and

approved.

Reports of standing committes

:

Billiards and Pool Room: Reported that tables

badly in need of repairs.

Repairs and Improvements: Reported that floor-

ing had arrived for billiard room, and linoleum had

been ordered from east.

Bills and communications : The bills of the Alaska

Treadwell Gold Mining Company for $130.70 and the

Douglas Steam Laundry for $35.70 were approved

and ordered paid in the usual manner.

New Business. The inefficiency of the Manager

and janitors was discussed, with the result that it

was moved and seconded to get a new manager, and

Mr. Laffey be given 30 days notice. Carried.

Moved and seconded that Mr. Kennedy be elected a

member of the Board of Directors in place of Sam.

Paul, also that he be made President and General

Manager of the Club. Carried.

Mr. D. B. Veasie tendered his resignation as Presi-

dent, which was accepted.

There being no further business, on motion, the

meeting adjourned.

R. G. DATSON,
Secy.
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Q. That is the Mr. Kennedy to whom Mr. Leaming

referred as the assistant superintendent of the com-

pany?

A. He was assistant manager at that time, assist-

ant superintendent.

Mr. HELLENTHAL.—I think you may cross-

examine.

LYMAN S. FERRIS (direct examination con-

tinued.)

(By Mr. HELLENTHAL.)
Q. Just a few questions, Mr. Ferris. To what ex-

tent was that door used through which Miss Mugford

passed prior to the accident? [231]

A. I don^t catch your question.

Q. To what extent that door through which Miss

Mugford passed the evening of the Fireman's Ball

was used the week prior to the accident?

A. Why, it would have been used during the put-

ting up of the decorations; taking in, oh, whatever

they used for decorations, and extra lumber, and any-

thing of that sort; and used always every Saturday.

Q. Now, applying your testimony to the use that

was made in connection with the putting up of the

decorations, how extensively was that used ?

A. Well, it was the natural way, easiest way, to get

in and out of the hall where the decorating would be

done.

Q. How extensive were the decorations ?

A. Were, probably—oh, I don't remember, the

number, but always from eight to ten.

Q. What was your answer ?
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A. It was always from ten to fifteen or twenty men
on that decorating committee, and they would be
working there, back and forth, usually two or three
or four or five days prior to these firemen's balls.

Q. What, if any, materials were carried in through
that door?

A. Well, that would be the natural way to take
them in and out.

Q. Were the materials very heavy or light?
A. That would depend on the decorations.

Q. Were they very heavy? A. No.
Q. Not very heavy? A. No,

Q. Large number of men working there back and
forth? A. Yes.

Mr. HELLENTHAL.—That is all. [232]

Cross-examination.
(By Mr. RODEN.)

Q. Now, at the time that this particular dance was
given, Mr. Ferris, on the 30th of August, 1916, was
there a committee composed of from 15 to 20 men, as
you say, engaged in fixing these decorations ?

A. It was always usual to have them
;
yes.

Q. Who employed those men?
A. Well, they were all employees of the Treadwell

Company.

Q. Who paid for those men to put up those decora-
tions ?

A. The men done it mostly on their own time ; some
of them were allowed off their work; very few of
them

; most of them on their own time.

Q. Those who were allowed off their work, by
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whom were they allowed off their work ?

A. I could not state the exact foremen.

Q. You could not state what ?

A. I could not state which foremen exactly, which-

ever foreman they would be working for.

Q. They were working for the foremen or for the

company ?

A. Well, they were working under the foremen.

Q. Well, now, you know they were not working for

the foremen; the foremen didn't pay them.

The COURT.—Mr. Roden, your question was : By
whom they were allowed off from their work.

•Mr. RODEN.—He said, the foremen. [233]

Q. All right; now, whose foremen?

A. The foreman of the particular job where these

men happened to be working.

Q. In whose employ was the foreman who em-

ployed these men ? What foreman was it ?

A. Why, it would be a foreman of the Alaska

Treadwell Gold Mining Company, Alaska United, or

the Alaska-Mexican Gold Mining Company.

The COURT.—Whichever company they were

working for ?'

A. Yes.

The COURT.—Proceed.
Q. When you mention the Alaska Treadwell Gold

Mining Company, you mention the company which

is the defendant in this case ^ A. Yes, sir.

Q. Now, you were present when you say this so-

called club was organized, were you, Mr. Ferris f

A. To the extent that I said so yesterday.
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Q. That was when Mr. Kinzie, Mr. Robert Kinzie,

made the big speech that you referred to ?

A. No, that wasn 't when the club was organized.

Q. Well, when was it organized?

A. Before the first building was built.

Q. Now, who was the president of that club, the

head officer, if you like to use that expression ?

The COURT.—At what time?

Mr. RODEN.—When it was organized.

A. I would not state positively.

Q. Well, you are the secretary of the club now,

aren't you? A. Yes, sir. [234]

Q. Have you any records belonging to the club that

show who became the president at the time of the

organization, or the executive officer of the club f

A. I know that John Duckworth was

—

Q. —I am asking if you have any records to show

who became the president or executive officer of the

club at the time it was organized?

A. I haven't any; no.

Q. Have you any records to show who became the

secretary of the club at the time it was organized

—

yes or no? A. No.

Q. Have you ever had any?

A. I have seen them.

Q. Where have you seen them?

A. In the club-house, before it was dismantled.

Q. When did you see them last?

A. After the cave-in.

Q. After the cave-in. Who had them in his pos-

session at the club-house?
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A. Nobody; they were just laying there.

Q. And you were the secretary of the club ?

A. Not at that time.

Q. When did you become the secretary of the club ?

A. About a year and half ago.

Q. Do you know where those records are now ?

A. I do not.

Q. Have you ever seen them since ?

A. I don't believe they were ever taken care of at

all; I think they were just left there; the kids broke

into the place ; they were scattered around ; and the

windows

—

Q. —^Who did you say broke into the place ?

A. The boys around there. [235]

Q. The boys living at Treadwell—and they may

have taken them?

A. I would not say they have taken them.

Q. But you suggest they might %

A. They were scattered over the floor ; and nobody

else but a boy would do such a thing.

Q. Now, you say that those papers which were

handed to you—by whom—are the Constitution and

By-Laws of the club ; is that correct ?

A. They were in the file or letter-book of letters

and By-Laws and things that were handed me by the

previous secretary when he retired.

Q. Secretary of what?' A. Treadwell Club.

Q. How do you know he was the secretary of the

Treadwell Club?

A. Well, because I attended meetings when he was

acting as secretary ; and you will find in those minutes
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there that you have, where he was elected.

Q. All right, in these minutes. As near as you

know, these are the Constitution and By-Laws of the

Treadwell Club? A. Yes, sir.

Q. Down here it says: "The foregoing Constitu-

tion and By-Laws was adopted by the Board of

Directors of the Treadwell Club at a meeting held on

the 7th day of November, 1904,"—signed in type-

writing ''W. W. Short&ill Recording Secretary of

the Board of Directors of the (T.) Club." Now,

then, this pretends to be the Constitution and By-

Laws, as it says here, "adopted by the Board of Di-

rectors." Now, I am asking you where the Consti-

tution and By-Laws of the Treadwell Club is ?

A. That is them.

Q. That is it? [236] A. Yes.

Q. Is that the Constitution and By-Laws of the

Treadwell Club?

A. That is what we worked under, as far as we

could.

Q. As far as you know ; and you have followed this

Constitution and By-Laws, as you call them, pretty

carefully, have you ?'

A. Well, yes; I would say so, generally; there

might be a few exceptions.

Q. Now, Article 8 of this so-called Constitution

and By-Laws says: "Semi-annual meetings of all of

the members of the Club shall be called to meet on

the first Monday after the first Sunday of January

and July of each year, beginning with July, 1905, for

the purpose of electing six (6) directors who shall
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hold office for a period of one year or until their suc-

cessors have been duly elected.
'

' Now, since the first

day of July, 1905, has there been a semi-annual meet-

ing of the members of the club ?

A. Why, the Board of Directors

—

Q. —Yes or no ?

A. They were allowed to come in to the meeting

at any time, there was a meeting every month.

Q. I ask, has there ever been a semi-annual meet-

ing of the members,—and by members I presume you

mean the rank and file of the Treadwell Club,—since

the first day of July, 1905,—that you know of ?

A. No, not of a general meeting.

Q. I am asking you—answer that, yes or no : What
is your answer"?

A. How many would you call "by the members"?

Q. I ask if there has ever been a semi-annual meet-

ing of the members of the club since the first day of

July, 1905?

A. There has been different members in there.

[237]

Q. I am asking you if there has been any meeting

of the members of the club, a semi-annual meeting

of the members of the club, since the 1st day of July^

1905. You can answer that question by

—

A. These meetings were always open

—

Mr. RODEN.—I am talking—

A. —To anyone to come into them.

Q. You answer, yes or no, if you please. Has

there been ?

A. Those meetings were always open to anyone.
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Q. I am asking if there has been a semi-annual

meeting of the members of the club since July, 1905;

can't you answer that question, or don't you want to I

A. I have answered it.

Q. Tell me whether there has been—yes or no.

A. There has been meetings.

Q. All right. .;

A. Very seldom ; there was a month

—

Q. —When was the

—

A. —You have the records there.

Q. I am not asking for the records ; I have the rec-

ords here; show me in the records where there has

been a semi-annual meeting of the members,—of the

members of the Treadwell Club,—since July, 1905.

A. To my knowledge, there has not been a semi-

annual meeting. That is not what you asked me.

Q. That is what I am asking you now,—to the best

of your knowledge there has not been a semi-annual

meeting since July, 1905, of the members of the club.

All right. When did you become secretary ?

A. About a year and half ago.

Q. Secretary of what? A. Treadwell Club.

Q. Who appointed you secretary of the Treadwell

Club ? A. Mr. Metzgar.

Q. Mr.Metzgar? A. Yes. [238]

Q. What position does Mr. Metzgar occupy?

A. He is president of the club.

Q. Have you also been a member of the Board of

Directors of that club since that time ?

A. Yes, sir.

Q. How did you become a member of the Board
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of Directors ? A. I was elected by the board.

Q. By the board. Now, here it says that semi-

annual meetings shall be called to meet on the first

Monday after the first Smiday of January and July,

beginning July, 1905, for the purpose of electing six

directors. Have you ever been elected a director of

the Treadwell Club by the members of the club?

A. Yes.

Q. When?
A. The directors are members of the club.

Q. Sure. Have you ever been elected,—I am not

asking whether you were elected by the board of

directors but by the members, at a semi-annual meet-

ing? A. No.

Q. To your knowledge, has any director ever been

elected at any semi-annual meeting of these club

members since the first day of July, 1905 ?

A. My last answer,—it might have been a semi-

annual meeting; I don't know.

Q. You don't know?

A. I don't know, but it

—

(J. —You are a member, and if there had been one

you would probably remember, since 1905, at any

time,—I am asking, since the first day of July, 1905.

A. I say, I may have been elected at one of those

semi-annual meetings, but I don't recollect. [239]

Q. Well, then, how did you get notice that you had

been elected ?

A. Notified by the secretary of the club or one of

the directors.
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Q. One of the directors,

—

thsct you had been

elected? A. Yes.

Q. Elected by whom ?

A. By the directors, the members of the club.

Q. Show me in this record,—^^since 1904,—where

any director has ever been elected by the members of

the Treadwell Club.

(Witness looking at record.)

A. You have one of those exhibits,—one of those

papers that you tore out yesterday shows Mr. Ken-

nedy's election.

The WITNESS.—(Looking at another paper-
Exhibit 5.) It says here, under date of March 6th

—

Q. —What year? A. 1911.

Q. Who was elected ? A. Mr. Kennedy.

Q. What does it show there about his election ?

A. Says he was elected a member of the Board of

Directors.

Q. By whom ?

A. These are the minutes of the Treadwell Club.

Q. The minutes of the Treadwell Club ?

A. Yes.

Q. I thought you told us you had no minutes of the

Treadwell Club. Those are the minutes of the Board

of Directors.

A. I never told you such a thing at all.

Q. Up here it shows, ' * The regular meeting of the

Board of Directors of the—" and then it follows

here—These are the minutes of the Board of Direc-

tors.
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A. Treadwell Club and the Board of Directors are

all tlie same thing. [240]

Q. That is what I want; the Treadwell Club and

the Board of Directors are all the same thing?

A. All the same thing.

Q. All the members of the Treadwell Club are the

Board of Directors, are they—all one and the same

thing—is that so—that is what you said—you said,

the Board of Directors and the Treadwell Club was

one and the same thing. That is just what we want

;

in other words, the Treadwell Club is the Board of

Directors, isn't it—is that correct?

(No answer.)

Q. Well, we won't make an argument on this, Mr.

Ferris ; waste any time ; the fact is, that all these rec-

ords which you have there are the records of the

Board of Directors, kept by the board, aren't theyf

A. These are a part of them, yes.

Q. Part? A. Part I have in my possession.

Q. Since 1910? A. Yes.

Q. Where are the records of the Board of Direc-

tors from 1904 to 1910 ?

A. I presume they got so big they started a new

book.

Q. Where are they?

A. I told you a few minutes ago that the minutes

of the meetings of the Treadwell Club were lying

around the building.

Q. But you didn't tell me that the minutes of the

Board of Directors' meetings were lying around—

that is one and the same thing altogether, is it?
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A. We don't seem to be working along the same
lines at all. [241]

Q. No. A. I can't make any distinction.

Q. Under these circumstances, we can't work along

the same line very well, Mr. Ferris.

A. To make myself clear—if you want to know

—

Q. Yes, make yourself clear

—

A. Any time I am speaking of these records, I

mean the records of the meetings of the Board of Di-

rectors, who were representing the Treadwell Club

membership.

Q. Sure, all right. So that you and I understand

each other. I understand you to say that whenever

you speak of records and minutes, you speak of the

records and minutes of the Board of Directors of the

Treadwell Club; is that right? A. Yes.

Q. You have ho records, and you have no minutes,

of the Treadwell Club, have you 1

A. Certainly, here they are.

Q. Those are the minutes of the Treadwell Club.

Now, the Constitution and By-Laws there that you

say are the Constitution and By-Laws of the Tread-

well Club provide for the election of six officers semi-

annually, six directors; have you any records that

show that any of the Board of Directors was ever

elected at any of these semi-annual meetings ?

A. I have no records, but I know from my own
knowledge that they were.

Q. Elected by whom"? [242]

A. By the members.

Q. Name a few members that were present.
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Q. Carl Tatum.

Q. Was lie a member of the Board of Directors

too?

A. No, he wasn't; he never had been a member of

the Board of Directors. McC'auley, foreman of the

Mexican Mill.

Q. Was he a member of the Board of Directors?

A. I don't think so ; never had been, to my knowl-

edge.

Q, When was that meeting held, when they were

present?

A. It was held right after the building, the second

building, was completed; I was to a public meeting

at the first building.

Q. I am not asking you about that.

A. Yes, you are.

Q. What am I asking you then?

A. You are asking me if I was ever at a public

meeting where the general public or members were

there, were present, when directors were elected. I

was present two different times when directors were

elected by the members.

Q. How many members were present then ?

A. The first meeting I am not so positive ; the sec-

ond time there were between 400 and 500 there.

Q. Between 400 and 500? A. Yes.

Q. When was that meeting?

A. That was held when the second building was

completed and was turned over to the men

—

Q. When was that? A. —By the company.

Q. When was that? A. That would be in 1904.
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Q. Is that the time when you and two other men
there made a [243] kind of protest about the man-

ner and method in which the Board of Directors was

being put in office, when the two other men got fired

and you are the only one that is left—fired the next

day—do you remember that occasion ?

A. No, you are not right.

Q. How is that?

A. No, I don't remember any occasion just exactly

similar to that.

Q. You have been secretary, you say, since when?

A. Approximately a year and a half.

Q. Secretary of the club. Kept minutes some

time?

A. No, there has not been a meeting.

Q. Not been a meeting? A. No.

Q. Who elected you secretary?

A. I was appointed.

Q. By whom? A. Mr. Metzgar.

Q. Mr. Metzgar ; that is the Assistant Superintend-

ent?

A. He appointed me, as president of the Treadwell

Club.

Q. What position did Mr. Metzgar have with ref-

erence to the club? A. He was president.

Q. President of the club? A. Yes.

Q. How did he become president ?

A. He was elected by the members of the Board of

Directors.

Q. Was elected by the Board of Directors. And

how was the Board of Directors elected ? [244]
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A. The first of them at this meeting where there

was 400 or 500 people.

Q. I am asking you how the members elected Mr.

Metzgar president, or the directors elected Mr. Metz-

gar president ?

A. I would not be able to tell you that without

going back through all the records.

Q. Have you as secretary, or have you ever had as

secretary, a membership rolH

A. A membership roll?—most every employee

working for the Treadwell Company.

Q. Have you such a membership roll—yes or no?

A. No, there was never any occasion for it.

Q. If you want to know who is a member of the-

club, how do you ascertain that fact?

A. Find out whether he is working for the com-

pany, and then, to make sure ask him.

Q. To make sure, you ask the man? A. Yes.

Q. Have you ever asked any man who worked for

the Treadwell Company if he was a member of the

club? A. Yes.

Q. And what did he say ?

A. I remember one instance in particular where he

wasn't a member of it.

Q. Who is that?

A. Night watchman over at Treadwell.

Q. Any other instance that you remember ?

A. Well, there are others, but I could not cite them

specifically right now. [245]

Q. Generally, the practice has been that a man

that works for the company ipso facto becomes a
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member of the Treadwell Club, doesn't he?

A. That was so considered for years.

Q. Yes, sir; you, as secretary, have you ever col-

lected any dues? A. No.

Q. Have the members ever paid any dues ?

A. Why, yes.

Q. How are those dues paid ? A. Once a month.

Q. Where?

A. It is charged up against a man's account.

Q. Where is it charged up?

A. In the office of the Treadwell Company.

Q. He is charged up the same as anything else, any-

thing else he becomes indebted for ? A. Yes sir.

Q. Same as hospital dues? A. Yes, sir.

Q. Or if he bought a pair of shoes or clothes, that

would be charged up ? A. Exactly the same.

Q. That is kept on his account with the company?
A. Yes, sir.

Q. The club doesn't keep an account with its mem-
bers, does it? A. No, it doesn't.

Q. Now, did you carry on,—as secretary, did you

ever carry on any correspondence for the club?

A. Now?
Q. When you were secretary ?

A. There is very little correspondence at present.

[246]

Q. Did you receive any remuneration for being sec-

retary of the club? A. No, sir.

Q. You did that work gratis? A. Yes, sir.

Q. Now, whatever correspondence you caried on,

on whose time did you carry that on?
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A. There hasn't been any since I have been in

there.

Q. Hasn't been any. Have you ever been paid

anything for being a member of the Board of Di-

rectors ?

A. Yes, we used to be paid $3.00 a meeting.

Q. By whom were you paid*?

A. I think the secretary used to hand us over the

money.

Q. Secretary of what?

A. The Treadwell Club.

Q. Well, you have been secretary; have you ever

handed over any money?

A. That was discontinued before I was made sec-

retary.

Q. Where did that secretary get this money from ?

A. I presume from the club account.

Q. From the which ?

A. It was charged up to the club account.

Q. I am asking you where the secretary got the

money that he paid the directors with?

A. Why, from the company's cashier or the treas-

urer of the Treadwell Club ; that is where he got it.

Q. Now, the treasurer of the Treadwell Club was

also the treasurer of the Alaska Treadwell Gold Min-

ing Company? A. No, sir?

Q. He wasn't'? A. No, sir.

Q. Who was treasurer when you were being paid ?

[247]

A. James Christoe.

Q. Did he occupy any position with reference to
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the Treadwell Gold Mining Company?
A. Yes, sir; he was cashier.

Q. Then the cashier of the club was cashier of the

Treadwell Company, wasn't he?

A. He wasn't cashier

—

Q. —Who fixed the compensation of the Board of

Directors ?

A. —He was treasurer of the Treadwell Club and

cashier of of the Treadwell Company.

Q. Who fixed the compensation of the Board of Di-

rectors ?

A. That was fixed before I had anything to do with

the club, that is as a director.

Q. You don't know? A. I could not say, no.

Q. It wasn't fixed by the members of the club ?

A. I wouldn't say.

Q. You have been a member of the club since it

started?

A. But I don't recollect; that would be a detail.

Q. You don't remember whether the club made an

arrangement to compensate its Board of Directors?

A. I could not say.

Q. Have you any records showing that the board

ever did make any arrangement for the compensa-

tion of the Directors ?

A. These records do not show that.

Q. Those are of the Board of Directors only, not

of the club. Whenever a large amount, any expendi-

ture was involved in connection with any business of

the club, Mr. Ferris, you would go to the assistant
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superintendent before that expense would be incur-

red, wouldn't you?

A. The assistant superintendent?

Q. Yes. [248]

A. Why, I don't know, I don't know what you

mean—for instance?

Q. For instance: what you told yesterday after-

noon, when you were looking over those records,

—

when the expenditure had to be made that amounted

to anything, you got permission from the Treadwell

Company first, wouldn't you. A. No.

Q. No?
A. No. Don't misunderstand me when I say. No.

Oite some instance and I can talk more intelligently.

Q. iSuppose the club wanted to build another club,

needed $20,000 and hadn't the funds in its possession

;

-what would you have done?

A. We would have put it up—if the club directors

thought that the occasion called for doing any such

thing, they would have passed that on to the Building

and Repair Committee, and the executive officers of

the club

—

Q. —Whose Building and Repair Committee do

you mean ?

A. —At what time ? A. At any time.

The COURT.—He didn't ask you who were—^he

asked you whose building committee,—whose.

A. Whose?

Q. Yes.

A. That was one of the standing committees of the

Treadwell Club.
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Q. Standing committee. Yes. Now, do you want

,the jury to understand that that committee, if it saw

fit, would incur the expense there, on the club,

amounting to $20,000—$15,000 or $20,000; is that it?

A. No. If we had approved it, it was up to them

to make recommendations and carry the thing on fur-

ther and see if they could finance it. [249]

Q. Recommendations to whom ?

A. Wherever they thought they could get the

money.

Q. Where did they always get their money?

A. They were always very fortunate in being able

to get from the Treadwell Company.

Q. Never got it anywhere else, did you ?

A. Oh, yes; why, I contributed quite a bit myself

the last 17 years.

Q. What, you? A. Last 17 years.

Q. You loaned the club money ?

A. Oh, no, I paid dues.

Q. Borrowed any money from anybody except of

the Treadwell Company?

A. We paid dues there every month.

Q. You are not answering the question. I am ask-

ing if the club ever ran in debt to anybody except the

Treadwell Mining Company?

A. No, as far as I know they were not.

Q. Now, you say the club has been—has been testi-

fied that the club was indebted at the time of the

cave-in ; is that correct ?

A. I don't remember testifying to that, but it was

in debt.
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Q. It was in debt. Has the debt been paidjsince?

A. I understand it has.

Q. It has ? What became of the assets of the club

at the time^

A. WeU, they are still in use at the club ; a good

many of them ; some have been sold.

Q. Didn't the Treadwell Company take possession

of them"?

A. I don't know, sold them. They had to tear the

building down ; it has been distributed around. [250]

Q. All right. Who tore the building down ?

A. The company.

Q. The company"? A. Yes.

Q. And took the material f

A. Had to move it away from there. I took a lot

of furniture out of there and sold it.

Q. The company took the material—answer the

question. A. I suppose you say so
;
yes.

Q. The employees of the Treadwell Company tore

down the building ? A. Yes.

Q. And the club wasn't asked whether they wanted

it torn down, was it ?

A. Well, I don't beUeve there was ever any

formal

—

Q. —If that was the club 's property, what business

had the Treadwell Company to put its hands on it,

Mr. Ferris?

A. Well, what good was it? It wasn't any good

to the people any more. We couldn't use it. We
took what furniture,—the bowling alleys, billiard

tables, club magazines, and the library books,—all
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those things were moved to another place, and that

club is still in existence

Q. That is the best explanation you can give-

—

that the Treadwell Company took down that building,

when it had absolutely no right to the building or to

the property?

A. I know this, that whenever there was any furni-

ture sold that that money was turned in to the credit

of the Treadwell Club account,—whenever there was

a sale made.

Q. That is the best explanation you can give

—

property that did not concern them at all; is if?

(No answer.) [251]

Q,. That is the best explanation you can give %

A. Yes, sir.

Q. They tore down all the other buildings around

there too that were near the save-in, didn't they?

A. Yes, sir.

Q. Sure. Now, the employees in the club—how

were they paid, the men who worked in the club ?

A. The secretary would turn in the time and they

would be paid through the company; it would be

charged up to the club 's account.

Q. Paid through the same little window in the office

that the men were paid through ? A. Yes.

Q. By the same man ? A. Yes, sir.

Q. And they were standing in the same line when

pay day came % A. Yes, sir.

Q. Isn't it a fact that this club was run the same as

any other department of the company was run ?

A. No.
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Q. For example, as the hospital department, and

that the company conducted this business, this club

business through this Board of Directors'?

A. Which question do you want me to answer ?

Q. I want you to answer them both.

A. Well, I can't and do it intelligently.

Q. Well, the club dues were held out of the men's

pay the same as the hospital dues were held out,

weren't they*? A. Yes, sir.

Q. Sure. By the Treadwell Gold Mining Com-

pany? [252]

A. Yes, sir.

Q. Now, since that big meeting that you spoke

about, Mr. Ferris, in 1905, have you ever since that

time been a member of the club—haven't you?

A. Except those two instances that I cited yester-

day where I had been absent, away from there.

Q. Well, during all the time you were present there

since 1905, have you ever received notice that a semi-

annual meeting of the club would be held, at which

the miners were present, the rank and file?

A. Since this big meeting that I spoke of ?

Q. Yes, sir. A. No.

Mr. RODEN.—That is all.

Redirect Examination.

(By Mr. HELLENTHAL.)
Q. Who owned the hospital for the benefit for

which these hospital dues were kept out?

A. Why, the Catholic institution, you mean,

—

Catholic institution; they own the buildings; I don't
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know whether it is the Sisters of Charity ; institution

separate and apart from the company.

Q. Entirely separate.

A. Nothing to do whatever. [253]

Direct Examination.

(By Mr. HELLENTHAL.)
Q. Mr. Ferrie, you know Mr. Mugford ?

A. Yes, sir.

Q. Do you recall having any conversation with Mr.

Mugford prior to the time his family came to the

country, at the Mexican boarding-house while you

were at the table, relative to the condition of the

health of his daughter May, the plaintiff in this case ?

A. Yes.

Mr.RODEN.—When?
Q. Shortly prior to the time the family came to the

country? A. Yes.

Q. State what that conversation was.

A. Mr. Mugford at that time was an amalgamator

in the Mexican mill and used to eat in the little old

private dining-room where other bosses, shift bosses,

foreman and anybody that happened to be boarding at

the boarding-house could eat. I also ate there. This

was previous, just shortly previous, to the time that

his wife and daughter came to Alaska. He remarked

on different occasions that it was costing him con-

siderable money on account of his daughter being

sick, sickly; he didn't know what was the matter;

finally they had an operation for appendicitis and

thought she was going to be better after that,
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and they were coming on up. Now, it may seem

strange, possibly, that I remember anything like that,

but one reason why is that Mr. Mugford told a story

at that time which I never forgot.

Mr. RODEN.—That is immaterial—telling a story

has got nothing to do. [254]

The WITNESS.—I know, but the story was so

good I have just remembered it, and it kept

—

Q. —You testified that you remembered the con-

versation. Now, did Mr. Mugford state anything

about the extent of his daughter's illness or whether

she was sickly or weakly, strong and robust?

A. She always had been that from the time she was

a little girl, little child.

Q. Had been what? A. Sickly.

Cross-examination.

(ByMr. RODEN.)
Q. Always sickly since she was a little girl?

A. Yes.

Q. Did you know her after she came up—didn't

you? A. Yes.

Q. Did she look sickly to you ?

A. Lifeless would be more like it.

Q. How is that ?

A. Kind of didn't look so much sickly as lifeless.

Mr. RODEN.—No further questions.

Mr. HELLENTHAL.—That is all.

(Recess for 15 minutes.)

Mr. RODEN.—We would like to introduce the rec-

ords and minutes the witness, the last witness, testi-

fied concerning. [255]
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The COURT.—That is part of your cross-examina-

tion f

Mr. EODEN.—Yes, your Honor.

The COURT.—Very well.

Q. Was that you had this morning, Mr. Ferris ?

A. Yes.

(Witness excused.)

Mr, HELLENTHAL.—Quite voluminous. I have

no objection to them except they are quite volumi-

nous in the record. If there is some particular por-

tion, let them go in ; if they are not short it can go in

as an exhibit; that will be all right ; no objection.

Testimony of James Christoe, for Defendant.

JAMES CHRISTOE, being first duly sworn to teU

the truth, the whole truth and nothing but the truth,

testified on behalf of defendant as follows

:

Direct Examination.

(By Mr. HELLENTHAL.)
Q. State your name. A. James Christoe.

Q. Where do you reside ?

A. Douglas.

Q. How is that ? A. Douglas.

Q. You know the Alaska Treadwell Company ?

A. I do.

Q. Were you ever employed by that company?
A. I was.

Q. Where are you now employed ?

A. C. W. Young Company, Juneau.

Q. C. W. Young Company, Juneau ?
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A. Yes. [256]

Q. How long were you employed by the Alaska

Treadwell ?

A. I started to work for them the first of February,

1897.

Q. 1897. And employed until when?

A. Well, for 6 or 7 months after 1901, and worked

in Juneau balance of time for them up to July, 1918.

Q. Now, were you familiar with the Treadwell Club

building when it was started ?

A. When it was started—^yes.

Q. And the platform in front of it % A. Yes.

Q. The Treadwell Club building as well as all other

surface structures at Treadwell have been taken down

and wrecked since the cave-in %

A. I don't know if they are all down or not ; some of

them were.

Q. When was the cave-in ^

A. It was in April, 1917.

Q. That cave-in stopped all operations at the mines,

did it not?

A. With the exception of the Ready Bullion mine.

Q. Well, I mean the Treadwell mine.

A. Treadwell mine
;
yes.

Q. The Treadwell Company has not operated the

mine since the cave-in ?

A. Not on Douglas Island.

Q. Now, were you familiar with the platform in

front of the Treadwell Club building during the sum-

mer of 1916? A. Yes.

Q. Did you have any occasion—do you know where



vs. May Mugford. 287

(Testimony of James Christoe.)

the door was through which Miss Mugford passed on

the occasion of the Fireman's Ball!

A. I didn't see her go through—I know the door

she was supposed to go through; yes. [257]

Q. That was the door leading to the ball room ?

A. Yes.

Q. Did you during the months of August, and July,

of 1916 have occasion to pass over that platform and

through that door?

A. I passed through the door and passed over that

platform in front of the club.

Q. How often?

A. Oh, I could not say how often; I went down there

whenever the occasion called for, or whenever I felt

like going down there; there wasn't any particular

times, and I could not say how many times ; may have

been twice, three, or fifty times.

Q. What I mean, Mr. Christoe, is: Did you have

frequent occasion to go over that platform, or only

occasionally ?

A. I would say occasionally instead of frequently

;

perhaps frequently,—I could not say, Mr. Hellenthal.

Q. Anyhow, were you familiar with the condition of

that platform during the month of August, 1916, as to

whether it was sound or otherwise ?

A. So far as I could see, it was sound; I didn't see

any unsound places in it.

Q. That was in August, 1916? A. August, 1916.

Q. Do you recall the time the Treadwell Club was

organized? A. Yes.

Q. Were you present at the organization meeting?



288 Alaska Treadwell Gold Mining Company

(Testimony of James Christoe.)

A. I was.

Q. What was done in the way of organizing the club

at that time, in a general way ?

A. Well, when the club was completed and ready

for occupancy there was a general meeting of aU the

members of the club, all those who were supposed to

be members ; I don 't say they were all there, but there

was a large nmnber in the hall; and Mr. Kinzie, the

general superintendent of the Treadwell [258]

Company, at that time, came down and formally

turned the club over to the boys. He said, "This is

your club and you can use it for your benefit and run

it in your own way," and left,—left the hall; after

which the meeting was called to order and they started

to elect a Board of Directors to govern them, to gov-

ern the club ; which was done ; that was in the fall of

1904.

Q. What year? A. 1904.

Q. That was the year the club, the new building was

built? A. Yes.

Q. Now, did you sustain any relations to the Board

of Directors? A. I did.

Q. What position was that ?

A. I was the treasurer.

Q, Treasurer of the club?

A. Treadwell Club
;
yes.

Q. As such what were your duties—did you handle

the funds of the club?

A. I handled the funds of the club in connection

with my duties as cashier of the Treadwell Company

through the Treadwell Company's books.
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Q. Now, Mr. Christoe did you keep—were the books

of the Treadwell Company kept under your direction?

A. Yes.

Q. Who advanced the money for the construction

of the club building ? A. The Treadwell Company.

Q. And the same was true of the platform in front

of it? A. Yes.

Q. Was that built as part of the building at the

same time? [259]

A. Yes. It was built part of the building at the

same time in order to get into the building ; have to

have some means to get in and get out, otherwise your

club would not be any good.

Q. To whom was the money charged that went into

the construction of the building, of the platform ?

A. It was charged to the Treadwell Club.

Q. And how was the company reimbursed, if at all ?

A. The company was reimbursed in this way : That

the amount of money which was taken from the wages

of each member, each employee, with the exception of

Japanese, I believe, and Chinese and Indians, that

was credited to the Treadwell Club account each

month as dues collected; credited to the Treadwell

Club account to offset the charges which were made

against it.

Q. What other charges were made against it besides

the cost of construction ?

A. The moneys that were paid out for labor and

small items that were paid around town, such as sta-

tionery

—

Q. Well, upon whose order, if anyone's, did you
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pay out moneys of the club ?

A. Signed by the secretary ; had a draft form, and

that was signed by the secretary and should be counter-

signed by the treasurer ; when it was properly signed,

I would pay those drafts, or warrants, if you may call

them such, and charge them to the Treadwell Club

account.

Q. Did the management of the Alaska Treadwell

Oold Mining Company have anything to do with the

management of the club? A. No, sir. [260]

Q. Or anjrthing to do with the disbursement of its

funds? A. Never did.

Q. You know the accounts of the company. How
•was that carried, as an individual or department ac-

count ?

A. It was what they call over there a personal ac-

count, which you would perhaps term an individual

account. They had their accounts divided into two

sections: One was a general section, which was the

expense or cost accounts of the company; and the

other was the personal account, which dealt with in-

dividuals.

Q. To which section did this belong?

A. This belonged to the personal class.

Q. Same as any other man that did business with

the company? A. Yes.

Q. And same as the other companies that were

operating over there ?

A. Yes; Alaska-Mexican and Alaska-United.

Mr. HELLENTHAL.—You may cross-examine.
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Cross-examination.

(By Mr. RODEN.)
>.Q. Now, you say this meeting took place in the fall

of 1904, at which Mr. Kinzie turned the club over to

the—^building over to the club ? A. Yes.

Q. And were there any officers of the club elected at

that time ?

A. There were 12 directors elected at that time.

Q. Who elected them ?

A. The general meeting.

Q. By what procedure ?

A. They voted by standing vote.

Q. Voted by standing vote? A. Yes. [261]

Q. Was everybody sitting in the room when this

vote was taken? A. I don't think they were.

Q. Whole bunch standing up behind, at the end

of the hall ? A. There were.

Q. Couldn't sit down, had to stand up whether they

wanted to or not ? A. Oh, I don't know.

Q. Except on the floor?

A. As a matter of fact, they were standing.

Q. As a matter of fact, they were standing?

A. Yes.

Q. Their votes were counted?

A. I didn't count them.

Q. Well, you were at the meeting?

A. I was at the meeting.

Q. You watched the proceedings? A. I did.

Q. Do you know whether they were counted or not ?

A. I think they were.

Q. And there were a lot of them who could not im-
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derstand English, weren 't there *?

A. Well, I suppose there were.

Q. This meeting was carried on in English %

A. It certainly was.

Q. Who was elected president of the club at that

time? [262]

• A. Why, Mr. Wayland, I think; Mr. R. J. Way-
land.

Q. Didn't Mr. Kinzie appoint Mr. Willis right there

and then as the chairman of that meeting?

A. I don't remember.

Q. Don't remember that?

A. No, I don't.

Q. Well, was he elected president of the club or as

a member of the Board of Directors %

A. He was elected as a member—president of the

board of directors, which was to govern the actions of

the club.

Q. The Board of Directors was elected then, if I

imderstand you, was to govern the actions of the club ?

A. Yes.

Q. And was there a secretary elected at that meet-

ing?

A. The secretary was either elected at that meeting

or at the first meeting of the Board of Directors fol-

lowing that meeting.

Q. Now, do you know whether the club members,

the rank and file, elected this secretary ?

A. I don't think they did.

Q. Now, were any records kept of that meeting,

Mr. Christoe,—of the proceedings ?
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A. As far as I know there were.

Q. Do you know what became of them ?

A. I do not.

Q. Did you ever see them ?

A. I might have seen them, but I could not tell you.

Q. Now, was there any Constitution or By-laws

adopted at this meeting ?

A. Not at the general meeting. [263]

Q. Now, you have been a member of that club, I

suppose, during all the time you were in the employ

of the Treadwell Company, Mr. Christoe?

A. Since it was formed
;
yes.

Q. Since that time, did you ever attend any meet-

ing of the members of the club, independent of the

Board of Directors'? A. No.

Q. Do you know whether any meeting of the mem-
bers of the club has ever been held since 1904?

A. There were not, to my knowledge.

Q. They were not. Do you know that the Consti-

tution and By-Laws of the Board of Directors pro-

vides for the holding of a meeting of the members of

the club semi-annually ? A. Yes.

Q'. Was such a meeting ever held?

A. Not to my knowledge.

Q. Do you know whether a Board of Directors was

ever elected by the members of the club after the year

1904, Mr. Christoe?

A. Not since the first election.

Q. And that was in 1904? A. Yes.

Q. Now, you say you are familiar with the plat-

form—you had no occasion to examine the platform
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particularly, Mr. Christoe, did you?

A. I did not.

Q. It was outside of your line. When you were the

treasurer of the club you were also treasurer of the

Alaska Treadwell,—cashier, as you call it?

A. Yes.

Q. Cashier of the Alaska Treadwell Gold Mining

Company? A. Yes. [264]

Q. You paid out the money as the paying officer

for the club and for the company? A. Yes.

Q. Now, how were the dues of those members col-

lected?

A. Dues were collected by taking the amount from

the pay-roll.

Q. From their pay-roll? A. Yes, sir.

Q. From the pay-roll which was due those mem-

bers from their emplojrment by the Alaska Tread-

well Gold Mining Company ?

A. For labor, from the Alaska Treadwell Gold Min-

ing Company, Alaska-United, and Alaska-Mexican

Gold Mining Company.

Q. Do you know how a man could become a mem-

ber of this club ?

A. A man became a member of the club by being

signed up in the Employment Office, where he was in-

formed that he would be charged $1.00' a month for

dues as a member of the club.

Q. Every man that went to work for the Tread-

well Gold Mining Company became by virtue of en-

tering that employ, a member of the club, didn't he?

A. Sure.
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Q. Yes, and the $1.50 was deducted from his wages ?

A. $1.00, not $1.50.

,Q. $1,00 was paid at the end of the month, or were

there two pay days during the month ?

A. Why, part of the time it was on the 16th, and

part of the time paid on the first ; usually used to be

on the first; now, I believe, for a number of years

past they have had it on the 16th.

Q. And you say these dues were $1.00 a month?

A. Yes.

Q. Suppose he only worked half a month, would the

dues be charged to him then? [265]

A. They would.

The COURT.—Dues be what?

Mr. RODEN.—Charged.

Q. They would be?

A. That is, when you say charged, they would be

deducted from his wages.

Q. I mean they would be deducted from his wages ?

A. They would.

Q'. Now, the time this first meeting took place at

which Mr. Weyland was the presiding officer, and

when the election of officers came up, isn't it a fact

that Mr, Wayland called for the selection of an ap-

pointing committee of seven members to elect these

members of the club, and at that time some vigorous

protests were made by—Sam Tatum was one of them ?

A. Tatum?

Q. That is correct—and some of the members,

some of those present left the meeting right there ?

A. There was a scrap on at that time, yes.
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Mr. RODEN.—That is all, Mr. Christoe.

Mr. HELLBNTHAL.—That is all.

(Witness excused.)

Testimony of D. B. Veasie, for Defendant.

D. B. VEASIE, being first duly sworn to tell the

truth, the whole truth, and nothing but the truth, tes-

tified on behalf of defendant, as follows

:

Direct Examination.

(By Mr. HELLENTHAL.)
Q. Mr. Veasie, you were in thei employ of the

Treadwell Company,—for a number of years ?

A. Yes, sir.

You were employed there at the time the Treadwell

Club was organized? A. I was. [266]

Q. And you were there how long after that ?

A. Practically up to the present time, still in the

employ.

Q. What, if any, relation did you sustain to the

Treadwell Club during the period after the same was

organized? A. I was a director.

Q. Director from the time

—

A. —Practically from the time it was organized,

yes.

Q. Until?

A. Well, until, oh, perhaps four years ago.

Q. Until about four years ago? A. Yes.

Q. Now, who managed the business and the affairs

of the Treadwell Club? A. The directors.

Q. Did the Alaska Treadwell Gold Mining Com-

pany exercise any control over the business or af-
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fairs of the Treadwell Club?

A. Not directly ; no, none.

Mr. HELLENTHAL.—That is all. You may
cross-examine.

Cross-examination.

(By Mr. RODEN.)
Q. You say they didn't exercise any control di-

rectly? A. No.

Q. Did they exercise any control indirectly?

A. I could not say.

Mr. RODEN.—That is all, Mr. Veasie.

(Witness excused.)

Testimony of William Franz, for Defendant.

WILLIAM ERANZ, being first duly sworn to tell

the truth, the whole truth, and nothing but the truth,

testified on behalf of the defendant, as follows

:

(By Mr. HELLENTHAL.)
Q. You may state your name.

A. William Franz.

Q. Where do you reside? A. Treadwell. [267]

Q. How long have you resided there ?

A. About 14 years.

Q. You know the Alaska Treadwell Gold Mining

Company ? A. I do.

Q. Do you know the Alaska Treadwell Club ?

A. I do.

Q. Do you know where the Treadwell Club build-

ing was situated before the cave-in ? A. I do.

Q. Where the platform was in front of it?

A. I do.
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,Q. Do you recall the occasion of the Firemen's Ball

in August, 1916:? A. I do.

Q. I refer to the occasion when Miss Mugford was

injured. A. I do.

Q. Were you present on that occasion?

A. I was.

Q. On that occasion, did you see anyone do any-

thing in the way of breaking a plank immediately

in front of the entrance through which Miss Mug-

ford passed? A. I did.

Q. What time was that, with reference to the time

that Miss Mugford passed through the entrance?

A. Just before midnight lunch.

Q. Just before midnight lunch; that was at the

time of the Firemen's Ball of August 30th?

A. August 30th.

Q. 1916? A. Yes.

Q. You may tell the jury just what you observed

on that occasion. [268]

Q. Go ahead and tell what you saw.

A. I was standing outside the club there while the

dance was going on, there for about half an hour or

so, and people came out and in, and out of that door,

taking the air—it was pretty warm—and walked

right around that place where the plank was broken

;

and just before they passed around the tickets for

everybody to go to lunch, there was two or three fel-

lows that came out of there ; they came out with a

leap and just jumped on that plank ; two or three of

them, I am not sure; and just about—I heard the

plank crack, and I turned around to stop the people
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so they would not fall down.

Q'. Now, just a minute, Mr. Franz; on that, I

want you to explain to the jury exactly how they

came out,—with a leap—how did they leap out ?

A. They came out with a jump right on that

plank—it was right outside the door.

Q. Where did they jump from?

A. From the inside.

Q. How much higher was that above the level of

the platform?

A. Step about like here (indicating).

Q. About like the step from the Judge's chair?

A. Yes, about there ; and they came out with a leap

and jump.

Q. That would be two steps ?

A. Two above the

—

Q. Two steps above the platform?

A. Two steps.

Q. Were they running as they came out ?

A. They were running as they came out, and they

came out and jumped on this plank.

Q:. From where—from the inside ? [269]

A. From the inside.

Q. From the level of the floor and leaped on the

plank that was broken? A. Yes.

Q. What happened when the first man leaped on

it?

A. I could not say, you know, pretty soon I heard

the plank crack because I was standing right there.

Just as soon as I heard the plank crack I turned

around to stop the people so they would not fall into
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this hole, and just about that time there were so many
there that came out —

Q. —^You don't know what happened?

A. I don't know what happened after that.

Mr. HELLENTHAL.—You may cross-examine.

(Continuing.)

Q. Did you attempt to stop the crowd ?

A. I did.

Q. How did you attempt to stop them?

A. The best I could to get the crowd—^they were all

rushing out; they didn't pay much attention to me;

there were two or three other men around there at the

same time.

Q. You didn't see Miss Mugford fall into the hole?

A. No, I did not.

Q. You were busy stopping the crowd ?

A. Yes.

Cross-examination.

(By Mr. RODEN.)
Q. Are you employed by the Treadwell Company?

A. I am.

Q. And have been during the past 14 years?

A. I have.

Q. Everyday? A. Everyday.

Q. Now, when did you for the first time remember

that you saw these people run out of this hall and

jump on this plank ?

A. Why, I was standing right at the door ; that is

why I remember. [270]

Q. You have remembered it all the time?

A. I have.
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Q. Have talked it over with Mr. Hellenthal ?

A. I have talked it over with nobody.

Q. Never with Mr. Bradley ? A. iNTo.

Q. This is the first time?

A. This is the first time.

Q. And you have talked it over with Tom Mc-

Donald? A. No, sir.

Q. Never had any conversation with him about it ?

A. No, sir.

Q. Never had any conversation with Mr. Hellen-

thal about it ?

A. The last conversation when he just called me
up ; but I recollected it all the time.

Q. When did you have the last conversation with

Mr. Hellenthal about this?

A. Just a few days ago.

Q. And ever before that? A. Never before.

Q. Never before ? A. No, sir.

Q. Mr. Bradley either? A. No, sir.

Q. Did you ever talk it over with Mr. Bradley ?

A. Never.

Q. He has never heard you say that or anything

similar at all now? A. How is that?

Q. Never talked it over with Mr. Bradley—did you

ever tell it to anybody else since the 30th of August,

1916. [271]

A. No ; never thought anything about it any more

until the trial came up, and when I saw it in the paper

I didn't thiiik there was anything of it in that—

Q. —When did you see it in the paper?

A. Last year when it first came up.
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Q. Didn't you talk about it then?

A. No, I never said anything about it then.

Q. To anybody? A. No.

Q. Who were those men ?

A. I could not say at the time who they were.

Q. Can you say now?
A. No, I can 't say now who they are.

Q. How were they coming out,—running?

A. Running out, and jumped on this plank.

Q. Where was this plank, with reference to the

step?

A. About three from the—only about three from

the building.

Q. About three planks from the building?

A. About three planks from the building; that

would make one alongside the building, and the other

I think on the step ; about two or three I would say.

Q. Those planks were 12 inches wide?

A. Yes, sir.

Q. How thick?

A. Three—three inches thick.

Q. As a matter of fact, were they 2-inch planks in

front of the club-house, or three ?

A. Three-inch planks all along that platform—

I

don't know ; 3 inch ; unless farther down to the board-

ing-house.

Q. There were some there at the boarding-house?

A. Yes, but not around the club. [272]

Q. If there are 2-inch planks there, that is the only

place? A. Yes.

Q. No. 2-inch planks around the club A. No.
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Q. How are the planks around the barber-shop in

the club? A. —All three inch.

Q. All three inch. Were rushing out, from where ?

A. From the club.

Q. They jumped over to this third plank from the

step? A. Yes.

Q. How high was the step ?

A. Well, just about as high as it is here from the

floor, and the step (indicating).

Q. How high would you say that was ?

A. That is about, we will say, 10 inches.

Q. Ten inches. And how many did you say were

rushing ? A. Two or three at least.

Q. And every one was jumping?

A. Yes, leaped one right after the other.

Q. Did they hit the plank one after the other?

A. Yes.

Q. They were all leaping? A. They were.

Q. What?
A. Leaping,—well, just as if I was jumping out, I

would jump out with both feet at one time (indicat-

ing).

Q. Jumped up in the air?

A. They jumped up in the air and came down.

Q. How high did they jump up in the air ?

A. I could not say how high ; they jumped just the

same as I would jump ofE, any ordinary man that

jumps.

Q. How high was the door they came out of?

A. That is the door—and the step they came out of,

that I would [273] say, 10 inches.
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Q. The door?

A. They came out through the door when they

leaped. The door, I could not say how high ; 10 or 12

inches high.

Q. The door ? A. I mean^

—

Q. —more than?

A. About 8 foot door, I believe.

Q. Eight foot door?

A. Six or 8, more than that may be.

Q. More than 8 feet—I show you. (Showing

photograph, Defendant's Exhibit No. 2.)

A. I could not tell you exactly.

Q. I show you Defendant's Exhibit No. 2; this is

the door they came out of.

A. Yes, let's see that (taking photograph)
;
yes,

that is the door right there.

Q. All right. And you say that is about 6 or 8 feet

high. Now, did they leap into the air before they

got out of the door, or after ?

A. Well, that I can't say.

Q. You can't say that
;
you didn't notice that ; they

came on a run from the hall, and were in full

—

A. —In full swing when they hit that plank.

Q. Had plenty of head on when they came and

jumped— A. Yes, they did.

Q. And was one of these fellows that came running

out Perry Delo? A. That I don't remember.

Q. You heard the plank crack? A. Yes.

Q. A 3-inch plank? A. Yes.

Q. How heavy were those planks? [274]

A. I could not say how heavy.
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Q. Was the man about 160 pounds f

A. We will say

—

Q. —Each of them 160 pounds. And you heard

the plank crack f A. I did.

Q. Did it crack when the first man jumped on it?

A. No ; I think the second man cracked it.

Q. Well, what happened when the third man
jumped on it ?

A. I don't know what happened, I turned around

just then to stop the crowd from coming; I don't

know what happened after that, I could not say.

Q. And you could not stop them f

A. I could not.

Q. Now, who was there in that crowd that was com-

ing out ? A. Quite a few people there.

Q. Do you remember any of them?

A. No, I don't recollect them, too busy at the time

trying to stop the people from coming out.

Q. Can't mention the name of any one ? A. No.

Q. Well, you had been there for 14 years ?

A. That doesn't matter if I had been there 20

years ; I can't recollect the name of anyone that came

out of there that time, there were so many.

Q. Did you see Miss Mugford come out ?

A. I did not see Miss Mugford.

Q. You are positive you didn't see her?

A. Didn't see her.

Mr. EODEN.—And that is all.

(By Mr. HELLENTHAL.)
Q. How did those fellows hit the plank? [275]
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A. As I said, they came out and jumped right on

with both feet.

Q. Jumped on with both feet ?

A. Yes, sir; leaped, with their heels, just the same

as you would jump out on anything.

Q. Run and jump? A. Run and jump.

Mr. HELLENTHAL.—That is all.

(Witness excused.) [276]

Testimony of A. D. Lagergren, for Defendant.

A. B. LAGERGREN, being first duly sworn to tell

the truth, the whole truth and nothing but the truth,

testified on behalf of the defendant, as follows

:

Direct Examination.

(By Mr. HELLENTHAL.)
Q. State your name. A. A. B. Lagergren.

Q. Where do you reside? A. Juneau.

Q. What is your business ?

A. Foundry proprietor.

Q. You are one of the owners of the Enterprise

Foundry in Juneau ? A. Yes, sir.

Q. How long have you been operating a foundry

here? A. Since 1913.

Q. Were you at the Firemen's Ball at Treadwell

on the 30th of August, 1916? A. Yes, sir.

Q. Bo you know where the Treadwell club build-

ing is? A. Yes, sir.

Q. And you know where the two entrances to the

club are—main, and entrance to the ball-room?

A. Yes, sir.

Q. Know where the platform is in front of it?
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A. Yes, sir.

Q. Do you recall the occasion when Miss Mugford

fell through the hole in the plank ? A. I do.

Q. Did you see that plank broken ? A. Yes, sir.

Q. You can tell the jury just what you observed,

and where you were, and what you saw.

A. Gentlemen of the jury, I was

—

Q. —You may sit down—just sit down, Mr. Lager-

gren. [277]

A. I happened to be outside, standing on the main

entrance, on the platform, and I happened to see a

fellow come out and

—

Q. Just a little louder.

A. —And he stepped off the plank, jumped off the

plank, and he cracked it just a trifle ; and right after

him come another fellow and he jumped on this

plank with both feet and he cracked it a little more

;

and right after him the crowd started to come out,

and there was some more ladies and gentlemen come

out, and they sprung the plank, almost broke it; it

was just hanging; and at that time the plank was

just leaning down on an angle ; and when I seen that

I stepped up on top of this first step and tried to

keep the crowd back or warn them of this place, this

hole; and, of course, that didn't help any because the

whole crowd was just rushing right out. I was

standing on the step at the time, right on, almost on

the corner, when there was a lady standing next to

me, and this girl that went down she was the second

from me, and as she stepped down she went right

down through—the planking was already broken.
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Q. There was a hole, a clean hole when she stepped

in?

A. Clean hole, the two planks were laying just like

on an angle, down (indicating).

Q. How did those fellows jump on the board,

—

running jump?
A. They come out as they naturally would, just

like—the fellow he gave a spring out and jumped
on

—

Q. —They leaped?

A. —They come out—this step is a little wider

than he came over, through the door, came on, some-

thing like that (indicating). [278]

Q. That fashion?

A. Of course, he might have taken a little further

bound, you see.

Q. They were running out of the hall ?

A. They were the first ones that came out; they

came out ahead of the crowd.

Q. And after them some ladies and gentlemen, you
say, stepped on that board and broke it?

A. Yes, they broke it down, and then the crowd

was just coming out through the door at the time you

see.

Q. Well, after Miss Mugford fell down, what did

you do?

A. Well, I just—when I seen she went down, I

turned around and jumped down and give her a hand

to send her up.

Q. By the way, did you see where Miss Mugford

was looking at the time she stepped down ?
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A. Well, I was standing on this corner, as I say,

and that is right here, and Miss Mugford was just

standing on the step ; it was on this first step,—stand-

ing just like that (indicating), and I happened to be

standing on the right-hand side of her.

Q. Which way was she looking?

A. As far as I can recall, she kind o' looked back

just as she stepped down ; she slid down through the

hole, right clean through; and as far as I noticed

she, I think she, hit her head on the step a little

when she went down ; that is the only place I could

see she touched in going down. When I jumped down
the hole the plank was lying on an angle, and I was

on this side, and I jumped right down on that plank,

the planks were still holding with the spikes on the

ends.

Q. The spikes were holding it, but the hole was

clean ?

A. Yes, same as when we passed her up. I got out

of the place, [279] and she went over to No. 4

bunk-house, and we took her in there, and took her

in the hall and set her on a chair, and one gentleman

got her a glass of water and I left her and took my
wife and went over to supper.

Mr. HELLENTHAL.—You may cross-examine.

Cross-examination.

(By Mr. RODEN.)
Q. Did I understand you to say, Mr. Lagergren,

that two men jumped on this plank—the first one

stepped on it as you illustrated, broke it ?
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A. No, it didn't break, not when the first one

stepped on it.

Q. So you don't know what the result of the first

one stepping on it was ?

Q. Just made a light crack, that was all—all I

could hear.

Q. And the second man—^was he immediately be-

hind the first one ? A. He come right out.

Q. As a matter of fact, they were two members of

the club that were coming out ?

A. Yes ; well, they just come out one at a time, one

right after the other.

Q. And the crowd was right behind them ?

A. Yes, sir.

Q. Close behind them?

A. Close behind them. They were right close be-

hind them, just like fellows come out first, you know.

Q. Just directly after they commenced the exit, if

you call it that. Now, who were those two men, do

you know ?

A. I do not ; they were strangers to me.

Q. Were they heavy men—what kind—medium

size?

A. I should judge approximately about my build,

something like that. [280]

Q. About your build ? A. Yes.

Q. About 160 pounds?

A. Something like that
;
yes.

Q. And you were standing how close to this

—

A. —I was standing, when they came out I was
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standing on the main entrance platform, where the

main entrance is.

Q. Now, what kind of a door is there where you

come out of this entrance—describe the door.

A. The door—well, there was double doors.

Q. Double doors? A. Yes, double doors.

Q. Now, when these people came out, had the doors

been opened prior to their coming out?

A. No, there was one door open when these fellows

come out. And just as they come out they swung the

other one open, you see. You see, the one on the—

I

think the one on the—facing the building,—we will

take it from the inside out—I think the door on the

right-hand side w^as the one that was—they had the

spring bolt on.

Q. When you speak of the right-hand side, you

mean the side down the channel ?

A. No, toward this way.

Q. Up the channel?

A. Yes, up the channel,—that is from the inside

coming out.

Q. Yes. Well, then, I understand you to say it

was a double door? A. Yes.

Q. Wihich opened in the manner something like

this door here ? A. Yes.

Q. And one of them was hooked back, was it ?

A. One of them they opened when they come out

;

you see, the [281] door, this one here, was open

(indicating).

Q. Yes; one was open; one-half; and was hooked

back?
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A. When wanted to get the crowd out, they opened

the other.

Q. And then the other one ; was the other one open

when they came out ; was it open then t

A. When who ?

Q. When these two men came out?

A. No, the other wasn't open that I could see.

Q. Do you know whether that second half was
opened when Miss Mugford came out ?

A. Yes, that was open; yes.

Q. How it was open I suppose you don't know?
A. No, I don't know.

Q. And these men opened this one half?

A. Yes.

Q. These men that came out, these two men ; Mr.

Lagergren, do you know whether they had any ladies

with them—were they escorting ladies ?

A. No, they had no ladies ; no, they just come out

singly when I saw them.

Mr. RODEN.—I think that is all, Mr. Lagergren.

(Witness excused.)

Testimony of Mrs. Esther Brahm, for Defendant.

MRS. ESTHER BRAHM, being first duly sworn

to tell the truth, the whole truth and nothing but the

truth, testified on behalf of the defendant, as follows

:

Direct Examination.

(By Mr. HELLENTHAL.)
Q. You may state your name. A. Esther Brahm.

Q. Where do you live now?

A. At Bremerton, Washington. [282]
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Q. Did you ever live at Treadwell or Douglas?

A. Yes, sir, at Douglas.

Q. Do you know where the Treadwell Club build-

ing is ? A. Yes, sir.

Q. And the platform in front of it ?

A. Yes, sir.

Q. Do you remember the occasion of the Firemen's

BaU, the 30th of August, 1916 <? A. Yes, sir.

Q. Were you present at that ball ? A. Yes, sir.

Q. Do you recall the occasion when Miss Mugford

fell through the hole in the plank? A. Yes, sir.

Q. You may state where you were when she fell

through the hole.

A. I was just the other side of the hole.

(^. Now, what, if anything, did you do just pre-

vious to that?

A. Why, when the dinner-time—when they called

us to dinner, Mr. Brahm said it was time to go to

dinner, or lunch ; there was another lady with me and

we

—

Q. Who was that?

A. Mrs. Murphy. And we came out of the room

and kind o' skipped across the floor; and as we

stepped on the first step we just hopped off, jumped

on that plank, and it cracked with—kind o ' went like

that with us, and we jumped off in a hurry; and just

then we turned around and Mr. Brahm was right be-

hind us, and he turned around and tried to stop the

crowd ; and May,—and I am sure it was her brother,

—^had her head kind o' sideways, and she was talk-

ing to someone ; and Mr. Brahm stepped up and tried
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to stop the crowd ; when she stepped out and stepped

on the plank and went through ; and then Mr. Brahm
went down after her.

Q. And you waited. What did Mr. Brahm do

after that?

A. He helped her out of the hole. [283]

Q. And then what did you do?

A. Then we waited until he got her out of the hole

and then we walked over to the bunk-house where

they gave her a drink and she walked home with her

brother.

Q. What else did Mr. Brahm do ?

A. While we were waiting for him, he went and

got the chemical engine. He went, first, him and

somebody else, and got a plank and put over the hole,

and then we stood on the side and until he pulled the

chemical engine over that hole so nobody else would

go over that plank or step in the hole; so we stood

there while he did that, waiting for him, Mrs. Murphy

and I.

Q. When you say "May stepped on the plank"

—

A. —Well, you see the plank was kind o' hanging,

I think, like that (indicating), when she stepped o-n

to it, as far as I could see.

Q. Could you see the hole from the sirrface ?

A. I didn't see the hole, didn't pay any attention

to the hole; I turned back to look at them as they

tried to stop the people from coming out, you know.

Q. Your attention was directed to the crowd?

A. My attention was directed to the crowd.

Q. Immediately after you went—
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A. After we got on the other side of the plank.

Mr. HELLENTHAL.—You may cross-examine.

Cross-examination.

(By Mr. EODEN.)
Q. You were in the crowd ?

A. We were right after the people going right

out,—you mean f

Q. You were in the crowds [284]

A. We wasn't in a very big crowd, I guess might be

just about—well, it wasn't so crowded that we could

not kind o' jump out.

Q. Wasn't? A. No.

Q. Did you jump off the step ?

A. We jumped off the step ; first we stepped out of

the building on to that step, and Mrs. Murphy and I

were arm in arm and we were kind o' happy at the

time.

Q. You were a little gay at the time ^

A. Why, yes, and we were acting up at the time;

we just jumped off natural like anyone would when

they were cutting up.

Q. You were cutting up f A. Yes.

Q. And while you were cutting up you heard May

talk to somebody behind you?

A. No, I didn't say that. I said we were cutting

up and jumped off the step and on to the plank and

it cracked and we stepped off quick and then we

turned around to see Mr. Bramp try to help stop the

crowd, and as he was doing that she had her head

turned and was talking to somebody, I don't know,

her brother or who ; and she came out and stepped on
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to the plank—she didn't stop when they hollered to

her to stop.

Q. She didn't '^ A. No.

Q. I suppose she heard it?

A. I could not say whether she heard it or not.

Q. Did you see the plank before she stepped on it ?

A. I stepped on it.

Q. After you stepped on it and before she stepped

on it? [285]

A. I didn't pay any attention to the plank; I was

so interested in seeing them try to stop the crowd.

Q. That is what you were interested in. Had the

plank broken before you stepped on it or did you

break it? A. I don't know.

Q. You don't know. A. No.

Q. Cutting up there may have

—

A. I don't know whether it was stepped on or not;

I didn 't see the people come out ahead of us.

Q. Now, who was ahead of you, Mrs. Brahm?

A. Well, I don't know.

Q. Well, who was behind you ?

A. Well, the people that was to the dance.

Q. Yes ; how many people ?

A. Mugfords attended there, and I don't know how

many people ; I can't count them ; I went to the dance.

Q. Quite a number ? A. I suppose so.

Q. And Miss Mugford was right close behind you ?

A. Yes, sir.

Q. Almost up to you ?

A. Almost up to use because I know of one woman

that stepped over the plank after it was broken.
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Q. That is after you got over it some other lady

stepped on it ?

A. Over it ; she didn't step on it.

Q. Over it, not on it ? A. Yes.

Q. You noticed that ?

A. Yes, I know that because she was right with our

crowd. [286]

Q. She was right with your crowd ? A. Yes.

Q. And how were the doors, Mrs. Brahm, when you

stepped out—were they open, both parts of the door?

A. I guess they were; I don't remember whether

both doors were open or not.

Q. You could not remember that? A. No.

Q. Well, now, then they took her over to the bimk

house and gave her a drink. Did you see that?

A. Yes, I walked right behind.

Q. Did you go into the bunk-house ?

A. I don't remember; I don't think they did; I

don't remember if they went into the bunk-house but

I know they went over to the step.

Q. You saw her take a drink ?

A. Yes. Her brother went and got her a drink.

Q. He did? A. Yes.

Q. Now, did you see Mr. Lagergren ?

A. I can't remember; there was a bunch of people

crowded right there just as soon as it happened and

I don't remember.

Q. Did you see Mr. Franz standing around

A. No, I don't remember.

Q. When you stepped out there wasn't anybody

trying to keep you from stepping out ?



318 Alaska Treadtvell Gold Mining Company

(Testimony of Mrs. Esther Brahm.)

A. I can't remember.

Q. Can't remember that?

A. No, but I remember

—

Q. —But you can remember hearing May talk to

her brother ?

A. I can, because Mr. Brahm turned around and

tried to stop the people. [287]

Q. You live in Bremerton at the present time %

A. Yes, sir.

Q. Did you ever talk this matter over with Mr.

Hellenthal? A. Yes, sir.

Q. When? A. Just lately.

Q. When did you come up

A. Came on the '

' Seattle,
'

' which you know.

Q. How did you happen to come up

A. Well, I came up for this trial.

Q. Who brought you up %

A. I came up myself

—

Q. Did you pay your own fare %

A. —With my husband.

Q. Did you pay your own fare

A. I don't know who paid it.

Q. You didn't pay it?

A. I had a ticket just the same.

Q. Who gave you the ticket ? A. Mr. McDonald.

Q. Who is Mr. McDonald?

A. Well, he is a man, he is

—

Q- —In whose employ is he

A. In the Treadwell Company.

Q. He came down there to see you, didn't he?

A. He came down; he didn't come to see me in par-
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ticular ; he came to see my husband.

Q. Did he talk to you?

A. He seen me once.

Q. Once, talked to him?

A. Just said,
'

'How do you do " ? [288]

Q. And he gave you a ticket

A. He didn't give it to me—to my husband.

Q. Is your husband here too ? A. Yes, sir.

Q. Did he pay his fare too ?

A. I suppose he did.

Q. Are your children here too. A. Yes, sir.

Q. Did he pay their fare too ?

A. I suppose so
;
you can ask my husband that.

Q. And you told Mr. McDonald what you knew?

A. No, I didn't tell Mr. McDonald.

Q. You told your husband?

A. My husband and I have talked it over many a

time.

Q. Did your husband ever tell you that he offered to

be a witness for the Mugfords if he paid his fare up

here ? A. I know all about it.

Q. Did he tell you?

A. He didn't tell me; I was there at the time.

Q. When he offered to be a witness ?

A. He didn't offer to be a witness for anybody; he

said he would tell what he knew and that was all.

Q. But didn't make any offer about it?

A. He said he could not afford to pay to come up

here, that he had a family and children.

Q. And that is the time he said he was willing to

do anything to help May out ?
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A. He said tie would do anything that was right and

tell the truth and positively nothing else and would

tell what he knew ; that is all I know he said.

Mr. RODEN.—That is all, Mrs. Brahm.

The WITNESS.—All right.

(Witness excused.) [289]

Mr. HELLENTHAL .—Just a minute. No,—that
is all.

Testimony of John C. Brahm, for Defendant.

JOHN C. BRAHM, being first duly sworn to tell

the truth, the whole truth and nothing but the truth,

testified on behalf of the defendant, as follows

:

Direct Examination.

(By Mr. HELLENTHAL.)
Q. You may state your name. A. John C. Brahm.

Q. Where do you reside?

A. Bremerton, Washington.

Q. You know Mrs. Brahm who has just testified?

A. My wife
;
yes, sir.

Q. Were you present at the Firemen ^s Ball given

at the Treadwell Club in 1916, in the month of

August? A. Yes, sir.

Q. Referring to the occasion when Miss Mugford

was injured? A. Yes, sir.

Q. Did you see Miss Mugford step into the hole

made by the broken plank? A. Yes, sir.

Q. Did you see—^were you ahead of Miss Mugford

or behind her ? A. I was ahead of her.

Q. Ahead of her—what did you observe as you came
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out of the building on that occasion 1

A. Well, the first thing I observed was that

Mrs. Murphy, a friend of ours, and my wife were in

a playful way, they jumped off the first step on the

platform and cracked this plank or rather broke it,

and they were endeavoring to get off quickly ; and my
mother happened to be between these two ladies and

myself; she seen this hole,—the plank had fallen,

—

she seen it and stepped over it ; and I turned around

immediately and started to holler and tried to stop

that crowd, but I didn't have the powder to stop it

[290] because there were so many coming ; and Miss

Mugford came along, and then I noticed in particular

Avhen she came, she turned around and was talking to

someone,—^who, I don't know,—and I reached over

and tried to grab her, and just as I touched her she fell

down into this hole, and the minute after she fell into

that hole I went down in the hole after her.

Q. And you assisted the others that went down to

help her?

A. I assisted her brother, and Mr. Lagergren was

down in the hole, and we handed her up. I was the

last man up out of the hole, and when I got up out of

that hole the first thing that I done I kind of gave a

glance to see what had become of Miss Mugford, who

had fallen in the hole, and they had her sitting on the

bunk-house steps. I turned around and grabbed the

chemical engine which I had placed in front of that

door before the crowd all went in, to keep them from-

using that door, because we wanted them to go into the

main entrance of the club, in order to get programs
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for the dance. And I took the chemical engine and

put it in front of that door. We didn't want them to

use that door.

Q,. Anyhow, you put a chemical engine over the

hole. Then what did you do? [291]

A. Then someone at that time had succeeded in

closing that door and I rushed up to the other end,

picked up a plank, and I found this plank was too

heavy for me to carry, and I run back and I met Ben

Leaming and Ben helped me carry this plank, and

shoved it underneath the chemical engine, over this

hole. Q. Covered it up ?

A. Covered it up.

Q. Now, that chemical engine, where was it placed

—^how was it placed?

A. That was placed lengthways with the boards;

if the boards were running from the club, as I will say,

the chemical engine was on what you might call two

planks. Q. One on each side of the hole ?

A. One on each side of the hole.

Q. What is the weight of the chemical engine?

A. I should judge that chemical engine weighed

somewheres between 650 and 700 pounds.

Q. That was all you did?

A. I went down to the boarding-house for the mid-

night lunch.

Cross-examination.

Q. Now, you had taken part in the dance I suppose,

Mr. Brahm? A. Yes, sir.

Q. And you stepped out ahead of the crowd ?

A. Not ahead of the crowd : some of them went out
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before me. Q. You were right in the crowd?

A. Right in the crowd ; in the first part.

,Q. When you went out, how were the doors—first

of all, it was a double door, like this (pointing) ?

A. Similar to it.

Q. Were the two wings put back so the people could

get out, [292] when you came, or just one of them?

A. Now, I could not exactly swear to that, telling

the truth. Q. What is your best recollection ?

A. Well, I would not care to say whether one was

open or both were open ; at any rate they were open.

Q. And then they were, at the time you put this

chemical engine there, they were both closed ?

A. Someone had succeeded in blocking the crowd

at that time ; I didn't turn right around and see if any,

one knocked any one down.

Q. The two wings had been closed when you put the

engine over the hole?

A. I don't swear, I can't; tell a lie if I told you.

Q. The doors were closed ?

A. I tell you I don't know.

Q. You don't know? A. No.

Q. I thought you stated someone had succeeded in

closing the door—I thought you stated.

A. I am not absolutely positive about it.

Q. They might have still been open ?

A. As far as I know—I was very anxious to put that

chemical engine over there because I was a fireman

—

drill company—an5rway it was up to me to help

protect and see everybody there has as good a time as

possibly could help them have.
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Q. Now, if this door was open, how would it be open

—inside or outside ?

A. Open to the inside. [293]

Q. From the inside,—^hooked back there ?

A. I don't know,—or by a chair or something hold-

ing it,—how it was.

Q. You saw Miss Mugford turn around you say?

A. Yes, I did.

Q. You took particular notice of that?

A. Indeed, I did.

Q. Why didn't you stop her from going into the

hold, you are a good Skookum fellow.

A. Even a Skookum fellow can't stop a load of

steers

—

Q. Load of steers coming

—

A. —The way they were stampeding there, you

would think so.

Q. Load of steers?

A. The way they rushed through that door;

couldn't stop them; absolutely beyond any one to stop

them;—like a bunch of cattle; whenever the crowd

starts for the door you and no one else could stop

them.

Q. Couldn 't have closed the door ?

A. How are you going to when the bunch is pushing

you back; I didn't try to close the door myself.

Q. Quite a bunch of people had already left the hall

before your wife jumped and the other lady jumped

on this board and broke it ?

A. How is that—talk plain.

Q. Quite a few people had left the hall before your
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wife and the other lady stepped

—

A. Quite a few. I can't say quite a few; I don't

know how many; I know that we were amongst the

first going out.

Q. And she was amongst the last ?

A. Didn't I just tell you she was amongst the first

going out? [294]

Q. No, you didn't.

A. I certainly did.

Q. You said— A. —My wife ahead of me?

Q. Your wife, of course, was

—

A. Why, certainly.

Q. I don't know; you were there. You offered to

be a witness for Miss Mugford ?

A. I told them I would come and tell the truth.

Mr. Mugford called on me twice or three times in

Bremerton ; I can 't recall the number of times.

Q. You could not afford to lose anything by

—

A. I have a family to support.

Q. He could not afford to bring you up here.

A. He didn't tell me any such thing. If you want

to know, he told me to come up here ; they were suing

for $25,000, that you fellows were to get half of it and

if they won he guessed I would get a portion, and I

refused to ; I said I will go there and tell the truth,

exactly what I know.

Q. And you wouldn't come?

A. I know only the one thing to tell, and that is the

truth, absolutely, whether it is for you or the Tread-

well Company.

Q. And McDonald came down then and got you %
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A. Tom McDonald was at Seattle and I seen him in

Bremerton
;
yes, sir.

Q. And he paid your fare up here 1

A. He did—^no, sir.

Q. Yes. Who did?

A. I suppose, Treadwell Company did.

Q. Treadwell Company. Your wife's fare too?

A. Yes, sir. [295]

Q. And fare for the two children ?

A. For one of them.

Q. The other didn't have to pay fare?

A. No, sir.

Q. Are you an employee of the Treadwell Com-

pany? A. No, sir.

Q. Getting wages while you are up here ?

A. Just for loss of time.

Q. Loss of time ? A. Yes, sir.

Q. And when you get through with this case you

are going right back ? A, Yes, sir.

Mr. RODEN.—That is all, Mr. Brahm.

(Witness excused.)

Testimony of A. Sutherland, for Defendant.

A. SUTHERLAND, being first duly sworn to tell

the truth, the whole truth and nothing but the truth,

testified on behalf of defendant, as follows

:

Direct Examination.

(By Mr. HELLENTHAL.)
Q. State you name? A. A. Sutherland.

Q. Where do you reside? A. Treadwell.
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Q. Do you know the Alaska Treadwell Company?
A. Beg pardon?

Q. Do you know the Alaska Treadwell Company?
A. Yes, sir.

Qv j How long have you known that company ?

A. About five years.

Q. Have you been in the employ of that company at

any time during that five years ?

A. I have, all the time. [296]

Q. The entire time ? A. Yes, sir.

Q. When did you first enter their employ ?

A. In August, 1915.

Q. What branch of the service did you enter?

A. Charge of the drygoods department in the store.

Q. Dry goods department, Treadwell Store?

A. Yes, sir.

Q. Did you know Miss Mugford at that time ?

A. When I entered the store I met her.

Q. In 1915. A. Yes, sir.

Q. What was she doing?

A. Assistant in the drygoods department.

Q. Drygoods department—worked with you?

A. With me.

Q. How long had she worked there with you in that

capacity ?

A. About a year, not continuously, during that

year.

Q. She was away part of the time?

A. She went below for a trip to San Francisco in

the fall of 1915.

Q. How long was she gone ?
j



328 Alaska Treadwell Gold Mining Company

(Testimony of A. Sutherland.)

A. About two months, I think, if I remember right.

Q. Now, Mr. Sutherland, what was the condition

of Miss Mugford at that time as to v/hether she was

robust and healthy or sickly?

A. She was not a robust girl. I noticed that when

I came there first; and she complained of headaches

frequently, and often had leave of absence from the

store under those conditions ; in fact, I have often, re-

peatedly, told her if she didn't feel well to go home

and rest so she would feel better and resume her

duties. [297]

Q. Was she absent during any considerable num-

ber of periods during that time ?

A. She was frequently.

Q. On account of ill health?

A. She was frequently absent.

Q. What was the occasion for her absence ?

A. She complained of headaches and had com-

plained of her back to me once, if I remember rightly

;

but principally of the headaches.

Q. Also a pain in the back ?

A. Yes, claimed she had. I think she attributed

that,—she told me about an operation she had before

I went there.

Q. Now, all of this was prior to August, 1916?

A. Yes, sir.

Q. Prior to the time she was injured?

A. Oh, yes.

Q. Now, after she was injured, did she work for

you again?

A. Yes, she came back, I think, a day or maybe
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two after she fell in the hole; she went home and

stayed a day or so ; then she returned again to work,

but she was complaining.

Q'. She was complaining?

A. Yes.

Q'. Later on did she come back and ask for her posi-

tion ?

A. She did during 1916; she did and asked to be

reinstated in the store and said she was well and

strong enough to go to work, and I said to her we
had already replaced her and could not very well

make room for her at that time but we would possibly

do it at the end of the year, during the holiday season

if we needed any help.

Mr. HELLENTHAL.—You may cross-examine.

Mr. RODEN.—That is all, Mr. Sutherland.

(Witness excused.) [298]

Testimony of Mrs. Alice M. Loomis, for Defendant.

Mrs. ALICE M. LOOMIS, being first duly sworn,

to tell the truth, the v/hole truth and nothing but the

truth, testified on behalf of the defendant, as follows

:

Direct Examination.

(By Mr. HELLENTHAL.)
Q. You may state your name. A. Alice M.

Loomis.

Q. Where do you reside 1 A. Douglas.

Q. Do you know Miss Mugford? A. Yes, sir.

Q. How long have you known her?

A. I should judge about nine or ten years.

Q. Did you know her a considerable length of time
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before the accident happened to her in 19161

A. Yes, sir.

Q. And you have known her since ? A. Yes, sir.

Q. Did you observe what her condition was prior

to the accident as to whether she was robust and

healthy, or sickly?

A. .My observation was that I never saw she was

very robust.

Mr. RODEN.—What?
A. Not very robust.

Q. Have you observed her condition since ?

A. Yes, sir.

Q. General appearance?

A. She seems just about the same.

Q. Seems about the same ?

A. Yes, sir.

Q. Before and after?

A. Yes, sir.

Mr. HELLENTHAL.—You may cross-examine.

(By Mr. RODEN.)
Q. Have you noticed, Mrs. Loomis, any falling off

in weight?

A. Well, I can truthfully say I don't think she

looks—quite as much color as she had. [299]

Mr. RODEN.—That is all Mrs. Loomis.

Mr. HELLENTHAL.—That is all.

Whereupon the deposition of Eleanor Dickman

was offered and received in evidence; said Eleanor

Dickman testified on oath by deposition in answer to

.questions as follows:
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1. iState your name and place of residence.

A. Seattle, Washington.

2. Where were you on or about the 30th day of

August, 1916?

A. Douglas, Alaska.

3. Are you acquainted with the plaintiff in this

case, May Mugford ?

A. Slightly.

4. How long have you known May Mugford?

Where ?

A. Slightly at Douglas, Alaska.

5. Did you, on or about the 30th day of August,

1916, attend a dance at Treadwell, given by the Tread-

well Fire Department? A. Yes.

6. If you answer the preceding question in the af-

firmative, please state where this dance was given and

how you came to attend.

A. At the Treadwell Club. By invitation.

7. Did you have an escort at or to this dance, if so

who escorted you?

A. Yes. Perry Delo.

8. About what time did you go to the" dance and

about what time did you leave and for what purpose

did you leave? [300]

A. We went about 8:30 or 9:00 o'clock P. M. and

left I think it was about midnight for refreshments.

9. By which door did you leave the hall and who, if

anybody, escorted you or was with you at the time

you left? Perry Delo escorted me.
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A. By one of the doors leading out to the tramway

track.

10. If anyone escorted or accompanied you from

the hall to the outside please, state the name of such

person and also state how close you were to him when

you stepped out of the door.

A. Perry Delo. He was escorting me through the

door in the usual manner.

11. When you were stepping out, were there any

people in front or immediately behind you ?

A. We went out in a concourse of people but I do

not remember whether there was anyone immediately

in front or behind us. However, to the best of my
recollection we were in the midst of a crowd going

to supper at the time.

12. State if you noticed any broken plank or a hole

in a plank just in front of the door through which

you stepped when leaving the hall?

A. If there was a hole or broken plank I did not

notice it.

13. If you state that Mr. Perry Delo escorted you

from the hall, state where you went to and state

whether or not he was in your company from the time

he met you in the hall immediately before going to the

dining-room until you reached the dining room, if he

took you to the dining-room?

A. We went to the dining-room for supper and ac-

cording to my best recollection Perry Delo was with

me all of the time from the time we left the hall until

we reached the dining-room.

14. How near were you to Perry Delo from the
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time he met you immediately before leaving the hall

for the dining-room until you [301] reached the

dining-room %

A. Pery Delo was escorting me from the hall to the

dining-room in the customary manner.

15. Did you see him during all this time %

A. According to my memory, I saw him during all

jthis time.

16. State whether or not, during this time, he

jumped into the air from the steps leading out of the

club-house on to the platform in front of the door

through which you and he passed?

A. I have no recollection of jumping.

17. Did he jump at all from the time he came to

meet you for the purpose of escorting you to the

dining-room and the time you and he reached the lat-

ter place, if you and he went there together ?

A. I have no recollection of his jumping at all.

18. Could you have seen him jump during this time

if he had done so ?

A. I probably could have seen him jump if he had

done so.

19. Could you have failed to see him jump during

this time if he had done so ?

A. I believe not.

20. Please describe fully the circumstances sur-

rounding your exit in company with Perry Delo, if he

did accompany you, when you and he left the hall to

go to supper, particularly about the situation as to

the nearness of other persons aroimd you and inside
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and outside the door through which you left the cluh-

house.

A. We went out in a concourse of people but I do

;not remember how near they were to us. According

to my recollection we went out with a crowd. [302]]

21. Would it have been possible for Perry Delo or

any other person, situated as he was at that time, to

have jumped into the air for a considerable distance

from the doorway by which you left the club-house

and then to have descended upon the platform imme-

diately in front of the door ?

A. I believe not.

22. Did you see any person at all jump from the

doorway up into the air and then come down upon the

platform just outside the door.

A. I do not recall any person jumping.

23. Did you see Perry Delo or any other person

break or break through any plank on the evening of

August 30th, 1916, that being the evening on which

the dance took place and if so explain fully %

A. I have no recollection of Perry Delo or anyone

else breaking or breaking through the platform on the

evening of the 30th of August, 1916. If he or any

other person did, I do not recall the incident.

24. Do you know anything material to the issues in

the case concerning which you have not been inter-

rogated. If so, please state and explain the same

fully. A. I do not.

Cross-examination.

1. If you state that Perry Delo escorted you to sup-

per on the occasion of the Fireman's Ball referred to
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in the direct interrogatories, state whetlier you went

to the first sitting.

A. According to my recollection we went to the first

sitting.

2. Was there a hole in the platform immediately

in front of or in the vicinity of the door through

which you passed at the time you passed out ?

A. I do not rememher seeing a hole in the platform.

,[303]

3. If so, how did you avoid stepping into the hole ?

A. I do not remember seeing a hole.

4. Was there a large crowd passing out of the door

at the time you went out ? A. I believe so.

5. If so, how did they avoid stepping into the hole,

if you answer that the hole was already there f

A. I do not remember seeing a hole.

Testimony of Dr. L. 0. Sloane, for Defendant.

Dr L. O. SLOANE, being first duly sworn to, tell

the truth, the whole truth and nothing but thetruth,

testified on behalf of the defendant, as follows

:

Direct Examination.

(By Mr. HELLENTHAL).
Q. State your name. A. L. O. Sloane.

Q. Residence? A. Juneau.

Q. Profession? A. Practicing medicine.

Q. How long have you been practicing medicine,.

Doctor? A. Since 1902.

Q. Regular practitioner? A. Yes.

Q. What school?

A. Detroit College of Medicine.
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Q. Do you know Miss Mugford "?' A. I do.

Q. Did she ever call on you in a professional way?

A. iShe did.

Q. Where was that? [304]

A. At my office.

Q. Where? A. Juneau.

Q. What was her condition at that time—what did

she say was the matter with her?

A. She came in and complained to me of her head,

headaches.

The COURT.—When was this—when t

Q. About— A. I don't know what year it was.

Q. When was this, Doctor?

A. I don't know whether it was 1916 or 1917.

Q. About that time ?

A. It was, yes, two or three years ago.

Q. Was it in the winter or summer?

A. I think it was in the summer-time.

Q. All right. Anyhow—what did she say was her

condition ?

A. She complained of headaches and that her eyes

were troubling her.

Q. Did she tell you anything about having pain in

the back ?

A. She didn't to me; she said nothing about her

back at that time ; it was her headaches, her nervous

condition and her eyes that were troubling her.

Q. Did she tell you anything about any injury?

A. I don't remember of her making a statement to

me of being injured.

Q. Doctor, will you examine these plates that we
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had just a moment ago, referring now to the X-ray

plates offered in evidence by the plaintiff. I will

ask you to examine them and tell the jury whether

they indicate any injury to the spine or ribs or any

part of the back or anywhere else.

A. (Looking at plates. ) The attachment of the ribs

are symmetrical ; that is, on both sides all the way up

as far as we can see, the ribs on either side are at-

(tached as its [305] fellow is. I see no displace-

ment of the ribs anjrwhere. There are four ribs here

that are marked; one is the same; the same on each

side ; those four ribs are what we call the floating ribs

and their attachment to the spine is not the same as

the ribs that are the true ribs ; the floating ribs or the

false ribs are not attached the same as the true ribs

because they move ; the true ribs are attached to the

spine and also attached to the breast bone in front and

haven't the play that the floating ribs have, conse-

quently their attachment to the spine is not identical

with the attachment of the true ribs. But these ribs

show the same on either side. The attachment is the

same on one side as it is on the other. They are the

same distance from the spine and located and at-

tached to the same vertebra at the same point on each

side. My opinion is that an X-ray picture of a nor-

mal spine would show that same condition.

Q. There is nothing in that X-ray picture, then,

that is abnormal?

A. Nothing pathological, in my opinion, in that

X-ray picture, because the ribs are the same on either

side. If there was an injury there would very likely
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be greater displacement on one side than on the other.

It would be pretty hard for four ribs to be injured

and look exactly the same as these four ribs do.

Q. That is to say, ribs on opposite sides ?

A. Yes.

Q. Two on either side? A. Two on either side.

Q. In your opinion, those ribs are not injured at

all?

A. I do not think those ribs are injured at all; I

think a [306] picture of a normal spine would

show that same condition.

Q. 'Same condition? A. I think so.

Q. Will you explain that to the jury so the jury

can understand, by the picture, Doctor ? Point it out

to them.

A. (Showing plates to jury.) They are attached to

the same vertebra. The vertebra is from here to

here, and here to here. Now, if there was any great

disturbance to the ribs the rib on one side would be

very likely—expect it to be a greater displacement

than on the other side. It would be pretty hard for

there to be an injury with those four ribs all the same

position. As you can see now, this rib is attached the

same as this one, the same distance from this, from

the rib to the spine, as it is on this other side;. the

same distance on that side. These ribs are the true

ribs. These are what we call the floating ribs. If

you hold it up to the light you can see—you can't see

any difference between the four ribs ; they are all ex-

actly the same ; same attachment to the spine.

Q. Look right at the light, between you and the
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light. Will you explain to the jury what you mean

by the true attachment as you style it?

A. Well, the rib articulates with the backbone, is

attached to the backbone by a ligamentous attach-

ment.

Q. Would that show in an 'X-ray picture or would

it show a space'? A. I beg your pardon?

Q. Would that show in an X-ray picture or would

it show space,—the attachment, the ligament ?

A. You could not tell excepting in an X-ray pic-

ture.

Q. Well, in an X-ray picture would that show as a

space or as a— [307]

A. —Always as a space.

Q. Always as a space ?

A. You would think there was nothing between the

rib and the backbone at all.

Q. And that is the reason for that appearance—the

X-ray picture appears as it does.

A. Yes, certainly.

Q. But there is no evidence of any space whatever?

A. None whatever ; no abnormal, pathological con-

dition.

Q. Looks perfectly normal and healthy?

A. Yes, a normal X-ray.

Q. If you took a picture of the normal back—

A. You will very likely—at the same age, you will

find that same condition of those four ribs.

Mr. HELLENTHAL.—You may cross-examine.
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Cross-examination.

(By Mr. RODEN.)
Q. You use the expression ''pathological," Doctor.

What do you mean % A. Diseased or abnormal.

Q. Abnormal? A. Abnormal or diseased.

Q. Now, as I understand, these ribs are attached to

what we call the backbone ? A. Yes, backbone.

Q. And this is made up of quite a large number of

smaller bones which are called vertabra?

A. Vertabra; yes.

Q. And there is one, one of them is called the ver-

tabra ?

A. Yes, vertabra. Vertabrae is the plural.

Q. Isn^t it a fact, Doctor, that these ribs, that all

ribs except [308] the floating ribs, are attached

partly to one vertabra and partly to another—is that

true?

A. The picture would show all the way there just

where the ribs are attached.

Q. Yes, but I mean irrespective of the picture. If

a human being—^may be the same in an animal, I

don't know—the ribs are attached to two vertabrae,

aren't they?

A. Yes, those except the floating ribs.

Q. Yes, and the floating ribs are attached only to

one vertabra?

A. Yes, to the body of the vertabra.

Q. Well, it is right on top, the upper portion ?

A. Yes, the upper portion of the vertabra.

Q. And in your opinion, these ribs here, both what

we call the true ribs and the floating ribs, show a nor-
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mal condition ? A. Symmetrical condition.

Q. Are they normal ?

A. Normal condition, yes. The true ribs and the

false ribs. If you had a normal back, the picture of

a normal back, you would find that same condition

existed in a woman or person of that age, taking that

age.

Q. Do they change, the location of those ribs, with

reference to the attachment to the backbone with

age?

A. Well, there will be more ossification, more bone,

less space between the ends of the ribs in an older

person than there would be in a younger person.

Q. But as far as the attachment to the vertabrae,

—

doesn't change?

A. No, the location would not change.

Mr. RODEN.—I think that is all, Doctor.

Mr. HELLENTHAL.—That is all.

(Witness excused.) [309]

Whereupon the deposition of Dr. G. F. Midford

was offered and received in evidence ; said Dr. G. F.

Midford testified on oath by deposition in answer to

questions as follows: [310]

Deposition of Dr. G. F. Midford, for Defendant.

Deposition of G. F. MIDFORD, witness for the

defendant.

Direct Examination.

(By Mr. HELLENTHAL.)
Q. What is your name? A. G. F. Midford.

Q. What is your profession ?
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A. Physician and surgeon.

Q. What school are you a graduate of?

A. University of Minnesota.

Q. How long have you practiced medicine?

A. Since 1904.

Q. In the general practice?

A. Yes ; I have done some eye work.

Q. Some special eye work? A. Yes, sir.

Q- How long have you practiced in Alaska ?

A. About four years.

Q. You are qualified to practice in Alaska?

A. Yes, sir.

Q. What has been your practice in Alaska?

A. Some contract work, and general practice

mostly.

Q. Do you know May Mugford, the plaintiff in this

case? A. Yes, sir.

Q. How long have you known her ?

A. I think I have known her for about four years,

as well as I can remember.

Q. Were you ever called to her house to examine

her for treatment ? A. Yes, sir. [311]

Q. When was that?

A. Seventh of September, 1916.

Q. At this time you examined her?

A. Yes, sir.

A. What was her condition at this time. Explain

fully.

A. Well, she seemed to be run down, a nervous con-

dition ; a little bit worried about herself.

Q. Do you know how long this condition had lasted
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at that time? A. Nervous condition

?

Q. Yes.

A. Understood it lasted quite a while.

Q. That had been the case some time prior to that

time? A. Yes.

Q. What further did you find in regard to her con-

dition ?

A. Examined her; she claimed she had been hurt

on the head ; looked over the back of the head where

she said she struck her head. I couldn 't see anything

on the scalp, and looked at the pupils. They were

both normal and reacted normally to light. I had her

stand up, with eyes closed, and feet close together,

hands at the side and eyes closed, to test her for dizzi-

ness, and she was normal in that respect. Also had

her stand blindfolded, with her eyes closed, feet close

together and arms extended from the sides, and then

had her touch the tip of the nose with the tip of the

index fingers of each hand, and she did it normally.

I tested her sense of space and direction ; the test was

normal. And I, of course, felt over the head, and

seemed to be a slight superficial tenderness in the

back of the head. She said her back felt kind of sore.

I looked at her back, and there was nothing to be

[312] seen; no stiffness of the back or spine as she

would have if she had any spinal injury. She could

bend way back and forward, get up out of the chair

without any trouble or hesitation.

Q. Did you find anything further?

A. I looked at her eyes. I mentioned that before,

but her eyes looked a little bit red ; few scales around
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the eyelids, and I asked her whether she had head-

aches, and she said she was troubled with headaches.

So I told her that it was very possible she might have

astigmatism. I told her in a few days to come down
to the office, when she felt a little better, and I would

test her for glasses
;
put belladonna in her eyes.

Q. Did she state at this time how long she had had

headaches ?

A. She said she had been troubled for a long time

with headaches.

Q. Did you find anything further at that time, Sep-

tember 7th ?

A. I found nothing ; she seemed to be worried about

her condition and when I drew her attention away

from it, she seemed to be cheerful enough; didn't

seem to be a person who was suffering from any

severe headache. When I drew her attention away

from herself, she would smile. She was perfectly

clear in her mind—no confusion in the mind at all.

Q. Did she complain to you at that time of any fur-

ther trouble ?

A. Her mother mentioned to me, out in the hall,

that the girl had trouble with her menses and her

back.

Q. Had that continued for some time, did her

mother say?

A. That was what I understood from the mother,

and she wished I would do something for the men-

strual periods, something wrong with [313] them.

I think I said before that I looked at her back and

felt of it.
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Q. What did you diagnose at that time as the cause

of her headaches and her complaint %

A. Well, right at the time we had a history of this

accident; that we had to take into account. It oc-

curred to me from the history of her past headaches

that she might have astigmatism, as it is one, I find,

of the commonest causes of headaches in young peo-

ple, and her eyelids looked irritated. You often see

this in stigmatic troubles.

Q. You didn't definitel}^ determine at that time

what was the trouble?

A. You couldn't determine without use of bella-

donna and glasses.

Q. Did you prescribe for her at the time ?

A. A nerve tonic and told her to stay in bed for

three or four days. She was not in bed when I came

there. Then I visited, I think I visited her, the next

day and every day for three or four days and looked

at her there, and couldn't see any signs of anything

organic; so on the 12th, five days later, I prescribed

belladonna for her eyes to prepare her for fitting the

glasses. About two days later she came down to

Douglas, to the office there, and then I examined her

eyes with the ophthalmoscope, and could see nothing

wrong with the head of the optic nerve and no bulg-

ing, which you sometimes see in hemorrhage inside

of the head. I found that she had very bad astigma-

tism. I tested her, I think, three different days, as

far as I remember, and here are the slips; and she

was hard to fit ; a great deal of astigmatism in the eye

from past eye strain.
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Q. What, if anything, further did you do at that

time? A. Well, I didn^t do anything.

Q. Did you fit any glasses. [314]

A. I fitted the glasses
;
yes.

Q. When were the glasses ultimately fitted?

A. I have not the exact date here. This (looking

at slips) shows three different days. I should say

she probably came down on the 14th or 15th, and

three more days, around the 18th I should say; and

I had to send for them down below; probably got

them approximately the 28th of the month—usually

takes ten days, according to how the boats run, to get

them.

Q. Did you treat the plaintiff any further that

fall?

A. No, I met her often around town, and I never

did treat her for menstrual trouble, and the back any

more ; and she claimed that her head was getting bet-

ter, but she was having a little trouble getting used

to the glasses. She was wearing them quite a while.

Q. Now, after you had examined the plaintiff, as

you stated that you had, were you able to determine

in your mind the cause of these headaches.

A. Yes, sir.

Q. What would you say was the cause of these

headaches ?

A. Astigmatism, I know, had a great deal to do

with it. She had a bad case of astigmatism, and the

girl was nervous—nervous make-up, and more sus-

ceptible to astigmatism than ordinary people.
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Q. Would the astigmatism have a tendency tomake

her nervous ?

A. Yes, sir ; decidedly so, because the eyes are con-

tinually under strain.

Q. And what would you say was the cause of her

nervousness ?

A. I think astigmatism ; I know astigmatism had a

great deal to do with it. She was a girl of nervous

make up and run-down condition [315] at the

time. Of course the bump she had on the head. Of
course

—

Q. Did you find a bump on the head ?

A. She said she fell through a plank and struck on

the back of her head ; it no doubt made her worry at

the time. Probably hurt her some, but she claimed

when I saw her that her head was getting better.

Q. Have you had any occasion to observe her gen-

eral condition during the year 1918 ?

A. I have seen her on the street and in the stores;

haven 't examined her.

Q. How does she appear ?

A. She looks well. She looks better now than be-

fore the accident; seems well-nourished by appear-

ances.

Cross-examination.

(By Mr. CHENEY.)
Q. Doctor, I understand the first visit you ever

made to Miss Mugford was on September 7th, 1916?

A. Yes, sir.

Q. That was the first visit you made ?

A. No recollection of seeing her before.
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Q. Then will you give the date of the beginning of

your treatments and the date of the conclusion,—^that

is, the last time you treated her professionally f

A. I looked on my prescription files and prescribed

a nerve tonic on the 7th ; the first time I saw her and

prescribed same day.

Q. Just give the date of the beginning of the treat-

ments and the date of the last visit—the period dur-

ing which you treated Miss Mugford.
A. I have not the date of the last. I know ap-

proximately. I know that I prescribed belladonna

for her eyes on the 12th of September, [316] and

usually allow about two days ; that would make about

the 14th or 15th ; then she came down to the office, and

I tested her three different times, about the 17th or

18th; and the glasses came about ten days later.

After that I often met her on the street. She might

have come into the office once or twice.

Q. The nearest you can come to the last date that

you treated Miss Mugford professionally ?

A. I don't remember.

Q. As near as you can remember?

A. I have to look over the files. I looked over the

files three months after the prescription.

Q. You say you began on the 7th of September,

1916. Now, can you give us approximately the last

treatment you gave her, the last time you visited her

or she visited you professionally?

A. Can't give that. I took it from the prescrip-

tion files. I did see her off and on, on the street and

at the drug-store.
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Q. I am not asking that, Doctor. Did you treat

her at all in 1917, or had she finished treatments with

you by the beginning of 1917 ?

A. I don't remember. I didn't look that far.

Q. Well, from your recollection, you say that you

gave her the glasses, fitted them, approximately the

28th of September? A. I should think so.

Q. On the 28th of September, 1916. Now, there

is October, November and December, three months,

left in 1916. Now, couldn't you give us an idea when

she finished treatments, coming to your office pro-

fessionally f

A. That is pretty hard
;
people coming and going

all the time. I have no recollection of it. She might

have been in for a tonic or [317] something of the

kind. I don't remember.

Q. Well, Doctor, do you recollect of any time that

you examined her in regard to her injuries she

claimed that she had received ; I mean after that time

you described, say, in 1917, did you ever go over her

thoroughly, or did your treatment of her conclude

with the eyes and securing her the glasses, and so

forth, that was the last, was it ?

A. I got to think. I am not sure whether Mr.

Bradley asked me to look her over. I don't remem-

ber. I wouldn't be certain.

Q. You couldn't even give an approximate date at

the time she stopped treatment with you ?

A. No; I couldn't.

Q. Did you treat her any time in 1918 ?

A. No.
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Q. And you say you don't remember whether you

treated her in 1917 ?

A. I might have given her a tonic. I don't recol-

lect it. I could look at my files and see.

Q. Well, you looked at your files for these state-

ments you made nov^^ ? A. For three months.

Q. And you have nothing in your files after the

time mentioned here %

A. That is all I looked—three months.

Q. And you found nothing in your files after this

time that you fitted her with the glasses, and that was

in September ? A. Yes.

Q. Some time in September, 1916? A. Yes.

Q. Now, Doctor, in regard to the diagnosis of the

case, you say when you saw her she was not in bed?

[318]

A. She walked into the sitting-room from another

room.

Q. Did she have the appearance of having been in

bed—^was she dressed as if she had just gotten up

from bed ?

A. I called in the morning. She came into the sit-

ting-room from another room. I think she wore a

dressing-gown, so she probably had not been up long.

Q. That was the first visit? A. Yes, sir.

Q. And you say you are sure she was not in bed ?

A. She was not bedridden.

Q. Was she not in bed when you examined her?

A. I examined her in the sitting-room, and I think

I told her to go back to bed, and examined her back

\Yi bed—not very convenient to examine her in a chair.
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Q. Now, Doctor, you didn't make many visits to

the house ? I think you said she came to your office.

A. I think I made about two or three visits to the

house.

Q. Was Miss Mugford ever in bed during any of

"those visits you made in September?

A. Yes ; I told her to stay in bed a few days.

Q. And she was in bed each time after the first

call?

A. Yes; she might have been getting out of bed

that morning I mentioned she walked into the sitting-

room.

Q. Now, Doctor, in describing her condition that

you found on the first visit, you said you palpated the

back of her head, where she complained of severe

pain ?

A. She didn't complain of severe pain. She just

mentioned her head hurt her. [319]

Q. Now, you said that when you palpated this part,

you discovered only a slight superficial tenderness.

There was nothing to be seen ?

A. Nothing to be seen.

Q. In fact, you didn't notice any cuts or bruises

on her ?

A. No bruises on her head ; slight abrasion on one

of the limbs where she scraped it on the plank.

Q. You found no other bruises on her body except

this one you mentioned? A. No.

Q. Did you examine her back and hips ?

A. Yes, her back, especially.

Q. There were no cuts or bruises or black and blue
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marks on her back or hips ? A. No.

Q'. Did you notice a very pronounced swelling in

the back of the head where there was a slight tender-

ness? A. No.

Q. There was no lump—what we term in laymen's

language, a lump ? A. No.

Q. You didn't consider, then, Doctor, that this in-

jury to the head was anything permanent in char-

acter—that is, you thought it would disappear in a

short time ?

A. I didn't see any signs of anything serious, and

then observing her afterwards. I continued obser-

vations.

Q. Your continued observations, Doctor, includes

the times you saw her on the street I

A. Well, in a way, until the last of the month,

when she didn't complain; she claimed to be getting

better. [320]

Q. So you didn't palpate the part on the back of

the head after that ?

A. There was no reason. I made one thorough ex-

amination, and considered that enough.

Q. And that is the examination you have described

on the 7th of September ? A. Yes.

Q. Now, Doctor, if you will just state to Mrs.

Denny whether or not you did make any further pal-

pation of the sore spot in the head, and what you

mean by those reflexes.

A. I made no further examination of the head.

By mention of the reflexes, I mean I examined the

pupils of the eyes for reaction to light, and I found
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the pupils were normal and equal and reacted to the

light normally. I examined her reflexes ; found them

slightly increased, but normal; and I examined her

for dizziness, with eyes closed, as stated before.

Q. Now, Doctor, you said in the direct examination

that you understood from her mother that her ner-

vous condition had lasted for quite a while. That

was, as I understand, what her mother told you.

That was not your own diagnosis—you don't give

that as a professional statement from a diagnosis ?

A. Her mother said, "May is very much run down

and I want her to leave the store for a while and take

a vacation. I would like to send her down to Cali-

fornia. She is tired out when she comes home nights.

Seems to be no life in her." That was the reason I

told her to stay in bed. She said, ''Something wrong

with May's menstrual periods; back bothers her,"

and then from the girl herself I got the history of the

headaches. [321]

Q. Now, Doctor, I will ask you whether or not

Miss Mugford 's menstrual periods might not have

been seriously affected and also her nervous condi-

tion seriously affected by a fall of 12 or 15 feet

through the platform to the beach, striking her head

on some iron pipe or something, on the 17th of Au-

gust, approximately three weeks before the date of

your examination?

A. Well, I think that date is wrong, because I

looked it up on the club minutes. The accident was

the 30th of August ; the dance was postponed. The
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dance was on the 30th of August; I saw her seven

days after.

Q. Then, Doctor, I will ask you, if it were a fact

that Miss Mugford had a very severe fall, and in fact

fell through a platform at the club-house, on the 30th

of August, falling a distance of 12 or 15 feet and

striking the back of her head, where she complained

of pain, as you stated, might it not have caused the

nervous condition that you found on the 7th of Sep-

tember, also the headaches that she complained of,

and if such a shock would not probably cause a change

in her menstrual period ?

A. Of course, there was a history of headaches and

of menstrual trouble before, and I couldn't find from

the examination anything serious with her. No
doubt her head hurt some, and she claimed afterwards

she was getting better ; never could find any organic

signs of anything serious, and from the fact that she

didn't mention anything more of the menstrual

periods—she might have been bashful about it. She

had an operation for appendicitis, but they found

nothing wrong with her appendix, and I understood

that they were willing to operate again to fine out

what the trouble was. If I remember. Dr. Horton of

[322] Seattle did the operation; I am not sure, but

that is my impression.

Q. This statement you make in regard to an opera-

tion for appendicitis some years before and the men-

strual trouble, and so forth, you don 't state from any

personal knowledge? You were not treating her

prior to September 7, 1916?
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A. Just what the mother told me ; that is all.

Q. You don't think, then, Doctor, such a fall as I

descrihed in my previous question, even though the

fall were only 6 feet and one inch, as you stated the

distance is, would be liable to cause the condition that

you found on the 7th of September?

A. I didn't find anything serious. That is the

trouble; didn't find any organic signs of anything

serious.

Q. I will have to ask you that question again in this

way: Do you mean that, in your opinion, a sudden

shock or fall of that kind, where the patient struck

her head in the fall on an iron pipe, or some substance

of that nature, wouldn't be liable to cause the condi-

tion that you found Miss Mugford in on the 7th of

September, or do you mean by your answer that you

didn't find she was injured?

A. Well, I didn't find any signs of anything

serious. She no doubt hurt herself on the head, but I

mean to say I didn't find any signs of any serious

injury.

Q. As a matter of fact, on the 7th of September, or

any other time, you didn't make a thorough exam-

ination of Miss Mugford 's spine, in the lower region,

that is the dorsal and lumbar region ?

A. Yes, I palpated it, felt of it, and tested for stiff-

ness of the spine; there was no stiffness. She bent

forward, which people don't usually do if the spine

is badly hurt. [323]

Q. Did you examine the lumbar and vertebra

regions ? A. I felt along the spine.
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Q. That was on the 7th of September?

A. Yes, sir.

Q. You didn't have any occasion to go over her

back thoroughly after that time %

A. No ; she didn't complain much of the back. Of

course, I don't remember that she said anything

about it; didn't have the appearance; could sit down

in the chair and get up same as anybody else.

Q. After the first two or three days that you visited

Miss Mugford at the house, and came to the conclu-

sion as you have stated that you thought something

was wrong with her eyes, I understand that your

treatment after that time consisted of the attention

you gave her eyes and the examination in regard to

astigmatism and afterward giving her glasses to

effect a cure of the astigmatism?

A. One can't cure astigmatism. You simply at-

tempt to relieve it with glasses ; that is the best you

can do, and the attempt is not always successful by

any means.

Q. What I am getting at. Doctor, as I understand

you from your testimony already given, that after the

examination you made on the 7th, in the house, when

you say you examined her body, and so forth, and

made these tests that you described, the remainder

of the treatment was devoted to the attention of the

eyes and the defect of astigmatism ? A. Yes.

Q. You stated in answer to Mr. Hellenthal's ques-

tion that when you drew her attention away from the

subject of her headaches that she [324] seemed

very cheerful and didn't seem to be really suffering



vs. May Mugford. 357

(Deposition of Dr. G. F. Midford.)

from any headaches or pain?

A. Didn't have the appearance of any severe pain.

,Q. Then I understand from your answer, Doctor,

that you were of the opinion from the fact that when

you drew her attention away from it, that she didn^t

seem to he suffering at all—that it was principally a

condition of the mind, that is, she was imagining a

great deal of this.

A. I thought she was unduly worried.

Q. She imagined a great deal of her pain %

A. Of course, it occurred to me when I thought she

might have astigmatism, looking at the irritated eye-

lids which you often have in astigmatism.

Q. I understand, then, when you went to examine

Miss Mugford, on the 7th of September, 1916, you

already had a history, as you stated, of the accident

—

you knew all about the accident she had sustained %

A. Not until I came over there.

Q. Why, Doctor, I understood you to say you had a

history of the accident when you answered Mr. Hel-

lenthal.

A. I meant the history I got from the mother.

Q. You were in Treadwell at the time, on the 30th

of August"? A. Yes.

Q. And yet you say you hadn't heard of Miss

Mugford 's fall through the platform?

A. No ; I didn't go to the dance. I suppose no one

took it seriously. They didn't send for a doctor for a

week. [325]

Q. When did you first receive the call from Miss

Mugford or her mother to come to the house—was it
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on the 7th, the day you went ?

A. Presumably. I got there the day I prescribed

for her, the first time.

Q. Isn't it a fact. Doctor, that Mrs. Mugford, or

May Mugford, requested you to call on Miss Mug-
ford the next day after the accident and that you

didn't call at that time?

A. I should think that would be very unlikely after

they told me she had an accident that I would not call

there.

Q. Who called you ?

A. I think the mother did. I don't remember

whether they telephoned or sent word.

Q. Do you remember whether or not you went the

same day you were called?

A. Well, as I said before, I have the date on my
file; would say presumably I did. It would have

been very easy to notify me again. I have no recollec-

tion of that—they had free doctors.

Q. Did you, at any time after the accident to Miss

Mugford, treat her for her injuries to the spine?

A. I don't remember.

Q. What would you say ?

A. My recollection is that she never said anything

more about it.

Q. You have no recollection of treating her for her

injuries to her spine?

A. No; she never had the appearance of being

seriously hurt about the spine.

Q. Did you ever give her atropine ? [326]
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A. Yes, atropine for the eyes; the same thing as

belladonna.

Q. Did you ever give her arsenic and iron ?

A. As I said before, she might have come in and

got it as a tonic. I don't remember.

Q. If you gave her arsenic or iron, was that for the

eyes or for spinal injury ?

A. That would simply be to build up the person

that is run down.

Q. Have particular design to cure the injuries to

the spine?

A. Entirely for people run down. I might have

done that; I don't remember.

Q. Now, what did you give her strychnine for?

A. The same thing, if I gave her strychnine.

Q. If you gave her strychnine, what did you give

it for?

A. For a person who is run down ; compound with

arsenic and iron ; might possibly.

Q. Did you give her any injections with a hypo-

dermic needle ? A. I don 't remember.

Q. Your recollection is that you didn't?

A. I have no recollection of it. I could look at my
files and see. I give so many people tonics, you know.

Q. You didn't pay very much attention to this case.

A. Well, she was around town all the time.

Q. Was that the reason why you didn't give it

much attention—have not much recollection of what

your treatment consisted of?

A. She didn't have the appearance of being sick

walking around town.
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Q. Isn't it a fact, Doctor, that you gave Miss Mug-

ford injections in the spinal column with the hypo-

dermic needle on several occasions ?

A. Have no recollection whatever of that. [327]

Q. And isn't it a fact that you gave those injec-

tions with the design of treating the injury to the

spine ?

A. No, sir; I feel sure of that. If I gave her any

injections, it was for a tonic.

Q. Did you give her any injections in the spine ?

A. I didn't.

Q. Now, Doctor, isn't it a fact that you injected a

fluid, with a hypodermic needle in Miss Mugford's

back, very close to the spinal cord, and about in the

region of the 6th or 7th dorsal vertebra, and that

when you attempted to repeat the operation, Miss

Mugford told you that Dr. Sloane had told her not to

have any more injections in her back"?

A. I am absolutely sure that I gave her no injec-

tions for the spine. I might have given her a hypo-

dermic solution of iron and strychnine. That is pos-

sible; I don't remember.

Q. And if you gave her such an injection, it was

not in the spine?

A. Simply in the back, where I usually give it.

Q. What do you mean?

A. In the back where the tissues are loose, and peo-

ple don't feel much pain.

Q. That was the reason you gave her injections in

the arm, did you not?

A. I don't remember. It is possible. As I said
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before, that I gave her a liquid tonic ; that has nothing

to do with the spine.

Q. Is it or is it not true, that after you had injected

this fluid into Miss Mugford 's back, very close to the

spinal column, that she returned for treatment, and

that you prepared to give her another injection, and

she told you that Dr. Sloane had said that she should

not have any more injections'? [328]

A. I can't remember that, Mr. Cheney.

Q. Would you say that it is not true?

A. I w^ouldn't have any record of that.

Q. Well, Doctor, don't you have any record in your

mind of a case you have treated for several months ?

A. So many coming here. It is possible I might

have done this. I can't remember now.

Q. But you are sure that you didn't give her any

injection of any kind in the region of the spinal cord

or in the region of the vertebrae—if you gave her any,

it was in the muscles some distance from the spinal

cord?

A. It would most naturally be fairly close.

Q. How close to the spinal cord do you think you

injected this fluid?

A. Should give hypodermics like that in the back

;

it is a good place to give it.

Q. How close to the spinal cord do you give any of

these injections?

A. Well, usually within two and a half or three in-

ches, roughly speaking.

Q. Then, if you did give these injections in the

back 21/2 or 3 inches from the spinal cord, as you
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stated, was it intended as a relief to the injuries to

the spine, or was it for some other purpose 1

A. If I gave it, simply intended to build up the per-

son. A solution of iron and strychnine I usually use.

Q. Now, Doctor, when you examined Miss Mug-

ford on the 7th of September, and she complained of

these pains in the back, in the region of the lower

spinal column, did you tell her it was lumbago ?

A. I don't remember the exact statement I made

about that. No appearance of anything. [329]

Q. Did you say anything that it might be lumbago ?

A. I might have.

Q. You still think it was lumbago?

A. I didn't think it was very bad.

Q. If you thought it was lumbago that caused those

pains she complained of in the back, do you still think

it was lumbago ?

A. Probably it was more connected with the men-

strual period.

Q. That is your opinion now ?

A. Yes, I think a nervous condition, and also con-

nected with menstruation.

Q. And still you treated Miss Mugford from the

7th of September, 1916, up to the latter part of the

year 1917, and never treated her for menstrual

troubles ?

A. Don't remember. I don't remember treating

her for menstrual troubles.

Q. I understood a little while ago that you did not

treat her for menstrual troubles, as you say now that

you think this pain was caused by menstrual troubles ?
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A. She didn't make much complaint. I don't re-

member her complaining much about it afterwards.

People who have something wrong with their spine

don't handle themselves as she did.

Q. After you gave her glasses about the 28th of

September, you didn't treat her any more for her eyes

after she got her glasses?

A. I don't remember treating her. I saw her

sometimes, meeting her outside, and she came into the

office once or twice after she first got her glasses.

Q. You didn't change the glasses, did you*? [330]

A. No, I don't think so.

,Q. And didn't give her any more examinations

with the instrument you mentioned—I don't remem-

ber the name ? A. I don't recollect that I did.

Q. You don't know whether or not she is wearing

those glasses now that you gave her, do you"?

A. I don't think that she is wearing them.

Q. You don't think so I

A. I don't think she is wearing any glasses. I

have seen her outside.

Q. You say that Miss Mugford—that you have seen

her on the street a number of times, in fact quite fre-

quently, I suppose; she lives at Treadwell?

A. Yes, she came to Douglas often.

Q. You say from her appearance she looks better

now than before the accident 1

A. I should say so.

Q. She looks a Httle fleshier"? A. Yes.

Q, You conclude from that, of course, that Miss

Mugford is not suffering seriously from the injury
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she received? A. Yes, sir.

Q. Isn't it a fact that a person might receive a very

severe fall, which might result in dislocation of the

vertebrae and the rib, and the injuries might be in

certain regions which did not effect the digestive

organs in any way, and might not the patient have

the appearance of being perfectly well, in fact, might

put on flesh, if they [331] were not working ?

A. I don't think so. If they had pain, that takes

a person down.

Q. You don't think it is possible that in such case

as I have described, a person would probably put on

flesh and look real well, if their spine was injured?

A. They would have pain and headaches all the

time.

Q. I didn't say anything in my question about

pain. I said if a person had a severe shock from a

fall, so severe that it dislocated the vertebrae and

some of the ribs, we will say caused a large swelling

the the region of the first cervical, that is what you

call the atlas, and which resulted in severe pain in

that region, and still that these injuries were not in

the region of the digestive organs, that a person might

put on flesh and look very well ?

A. I don't think it could be.

Q. Now, Doctor, on examination of her eyes you

saw a little indication of redness in the eyelid, and so

forth. Would that, in your opinion, indicate stig-

matism ?

A. It would lead one to suspect it and investigate

more.
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Q. Wouldn't it lead you more to suspect granulated

eyelids than stigmatism ?

A. Granulated eyelids you can usually tell from

ordinary redness. It is a thing by itself.

Q. But the redness in the region of the surface of

the eyelids where they come together, in your opinion,

would that indicate stigmatism %

A. It would lead you to suspect it and investigate

more. You see it very often.

Q. Now, stigmatism, as I understand you, might

cause severe headaches. [332] Would stigmatism

cause severe pains in the spinal region, that is in the

dorsal and lumbar regions of the spine?

A. No, I should say not. It would be more con-

fined to the head, although in cases of astigmatism,

you have many reflex conditions—at a distance.

You very often have people who vomit and get

nauseated from astigmatism, but ordinarily it is

confined to the head.

Q. But a pain in the region of the dorsal and lum-

bar vertebrae wouldn't in your opinion, be the result

of stigmatism?

A. I should think it unlikely.

Q. Would a pain in the top of the head and also

a pain right in the back of the head there, in the cen-

ter, I might say at the apex of the spinal column, in

the region of the medulla oblongata, would those

pains that I mentioned be caused by stigmatism?

A. Very often you have pain in the back of the

head—very often.

Q. How about in the top of the head? A. Also.
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Q. Then if Miss Mugford was suffering for some

months after the accident from pains in those re-

gions, would you attribute it to stigmatism of the

eyes^

A. I think astigmatism would hav6 a very great

deal to do with it. I think part of it might be

due to her nervous condition. Many people of a

nervous make up are troubled with headache, and

astigmatism causes more headache in a nervous per-

son than in a person who is phlegmatic.

Q. But, Doctor, I am not speaking of the ordinary

headache. I asked you that if it is a fact that Miss

Mugford has suffered ever since [333] the acci-

dent, we will say, with pains in the top of the head

and in the back of the head, in the regions I men-

tioned in the former question, would you attribute

them to stigmatism?

A. To a large extent, I would.

Q. Explain why you say that stigmatism might

cause a pain in the top of the head.

A. Well, that is what they call reflex pain. This

is very hard to explain; the same as a person may
vomit or may be nauseated. We simply know it as

a fact.

Q. You can give no further explanation of that.

Doctor, than you have stated?

A. We call it a reflex condition.

Q. What connection is there with the nerves of

the eyes affected with stigmatism that might cause

a pain in the top of the head.
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A. Well, as I said before, we know it does; know

it in thousands of cases ; learned it by experience.

Q'. You never treated Miss Mugford, did you,

prior to September 7, 1916 ?

A. I don't remember.

Q. If you had, you would remember, w^ouldn't

you, Doctor? A. I might not.

Q. I thought that you said September 7, 1916, was

the first time you met Miss Mugford to talk with

her.

A. No, I don't think so. I didn't understand your

question if I said so. I very likely had met her

casually.

Q. Blit she never was your patient before that?

A. I don't remember; I have no recollection of it.

[334]

Q. You didn't discover anything else wrong with

Miss Mugford 's spine further than you have stated

in your testimony, and you don't know now whether

she is suffering from any injury to the spine?

A. From my examinations and observations I

didn't think so.

Q. You know that she has treated with other doc-

tors since treating with you?

A. I heard with Dt. Dawes.

Q. And Dr. Sloane? A. I don't remember that.

Q. Dr. Pallister? A. Don't remember that.

Q. You didn't know anything about her going to-

Sloane?

A. Have no recollection of it. She might have for

all I know.
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Q. If the trouble with Miss Mugford was as you

diagnosed the case, simply a run-down condition and

stigmatism, she ought in two years' time to have re-

gained her health, Doctor, provided she wasn't

obliged to work and that she was treated properly

with the glasses designed to benefit the condition of

the eyes?

A. Very often you can't relieve those nervous

cases with glasses. Some have headaches all their

lives; you can't relieve them. Professor Cabot of

Harvard University says that many of those ner-

vous cases suffer with headaches all their lives.

Sometimes glasses will relieve them, sometimes not.

Q. If there was nothing the matter with Miss

Mugford except a run-down condition and stigma-

tism of the eyes, on the 7th of September, 1916, in

the two years that have intervened since that time,

she [335] ought to be very much improved, ought

she not, provided she took good care of herself and

had proper glasses for her eyes?

A. The astigmatism is still there; it isn't any bet-

ter. If the astigmatism is there worrying her, why

as long as it is unrelieved, it will bother her.

Q. Did you ever take her pulse and temperature ?

A. I think at the time of the first examination I

took her pulse. I am sure I did.

Q. Ever take it any time since that ?

A. I think I took it down in the office when I was

fitting the glasses. I may ; I am not sure.

Q. That was in 1916?

A. Yes; I won't say for sure.
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Q. Have you ever taken her pulse or temperature

since 1916? A. I don't remember.

Q. Don't recollect? A. I don't remember.

Q. I am just asking for information. You don't

remember?

A. I know at the time of the first examination,

there was no sign of increased pressure in the pulse.

Q. So far as you know Miss Mugford 's pulse and

temperature were normal at all times when you

treated her. A. Yes.

Mr. CHENEY.—That is all.

E-edirect Examination.

(By Mr. HELLENTHAL.)
Q. At the time you examined Miss Mugford, on

the 7th day of September, 1916, did Miss Mugford

have any swelling on the back of the head? [336]

A. No.

Q. At that time did you examine her ribs and ver-

tebrae ?

A. I examined along the spine, where the ribs

come to the spine.

Q. Did you find those ribs and vertebrae dislo-

cated or in their proper location?

A. So far as I could tell from palpation, they

seemed to be in the proper location, and no bumps

or anything of that kind.

Q. Did you find any swelling at that time in the

region of the atlas? A. No.

Q. Who is Dr. Cabot of Harvard?

A. Dr. Cabot of Harvard is professor of physical
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diagnosis in Harvard University.

Q. Is he considered an authority?

A. Yes ; he is one of the greatest diagnosticians in

this country.

Q. Astigmatism,—explain that. Is it a condition

or a disease"? A. I would say it is a condition.

Q. Is it natural or acquired?

A. It is usually natural, and may he acquired to

a certain extent.

Q. Is there any remedy for astigmatism?

A. You simply relieve it with glasses. You can-

not do away with it; it is a permanent condition.

Q. Now, Doctor, in giving a person a tonic and in

building them up, would you consider that a treat-

ment for the correction of menstrual troubles ?

A. Well, of course, if you give it, it might in-

directly; yes, it might indirectly do that. [337]

Q. Isn't it a fact that menstrual troubles and run

down condition are frequently closely allied?

A. Very often; yes, sir.

Q. And that by correcting the one you correct the

other?

A. If you build them up, it often corrects itself.

If a person is anaemic and you give them iron, it

builds them up, and has a good effect on the men-

strual function.

Recross-examination.

(By Mr. CHENEY.)

Q. Would you say that the giving of arsenic, iron

or strychnine through hypodermic injections would
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be of any benefit to a woman suffering from men-

strual trouble %

A. It would depend on what the menstrual trouble

is; in a good many cases it would be and in others

would not.

Q. Explain why it would be affected by any of

those three medicines.

A. Iron builds up the blood and strychnine and

arsenic are nerve stimulants.

Q. How about atropine?

A. Atropine wouldn't come under that. It is for

the eyes only.

Q. How is atropine given?

A. Usually give it in drops in the eyes.

Q. Was that the way you gave it to Miss Mug-

ford? A. Yes, sir.

Q. And you gave the other three medicines with

a hypodermic needle?

A. I don't remember. I might have done it. I

often do it; it is a very common way to give a tonic.

Q. You have no recollection of giving Miss Mug-

ford hypodermic injections? [338]

A. I have not now. I might.

(By Mr. HELLENTHAL.)
Q. Atropine is not given as a corrective?

A. Simply to enable you to fit the glasses by doiQg

away with chronic spasm in the eye.

(By Mr. CHENEY.)
Q. Doctor, you have been under contract with the

Alaska Treadwell Gold Mining Company for some

four years 2



372 Alaska Treadwell Gold Mining Company

(Deposition of Dr. G. F. Midford.)

A. I think about three and a half years.

Q. In charge of the hospital at Treadwell?

A. Yes, sir.

Q. And you were the company doctor at the time

you testified about? A. Yes, sir. [339]

Testimony of William Franz, for Defendant

(Recalled).

WILLIAM FRANZ, a witness on behalf of de-

fendant, recalled.

Cross-examination.

(By Mr. RODEN.)

Q. Now, Mr. Franz, at the time you saw those

people rush out of the hall and do this jumping

you testified about this morning, in what condition

were the doors'?

A. The doors were open, because the people went

out

—

Q. —How were the doors opened,—explain.

A. One of the doors was open.

Q. One. Was it hooked back?

A. Pulled back, all the way back, one of them

was.

Q. Hooked?

A. No, it was pulled all the way back and chair

standing

—

Q. —Chair was holding it in position.

A. They opened up inside.

Q. And the other half was closed?

Q. Well, about closed, not exactly closed.
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Q. Now, you say you could not get this other half

open?

A. I didn't say anything of the kind, I never said

nothing about the door.

Q. Well, all right; and you tried to hold the crowd

back? A. I sure did.

Q. Why didn't you make an effort to close the

door? A. The door was inside and I was outside.

Q. Couldn't you get inside?

A. No, because I was standing right on the step,

and the people were all coming. [340]

Q. And the people were all coming? A. Sure.

Q'. Now, was Miss Mugford and her brother the

first persons that came out after the two men

jumped?

A. No, I didn't see anything of Miss Mugford; I

don't remember Miss Mugford.

Mr. RODEN.—That is all, Mr. Fi'anz.

Mr. HELLENTHAL.—That is all. We rest, your

Honor.

Defendant rests.

(Whereupon the plaintiff, to further sustain the

issue on her part, called in rebuttal the following

named witnesses

:

May Mugford, Edward Mugford, Fred W. Hebert,

B. F. Leaming, Mrs. Edward Mugford, who being

duly sworn, testified in answer to questions as is

hereafter made to appear.)
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Testimony of May Mugford, in Her Own Behalf

(Recalled in Rebuttal).

MAY MUGrFORD, recalled on her own behalf

on rebuttal.

Direct Examination.

(By Mr. RODEN.)

Q. Now, Miss Mugford, when you stepped out of

the hall there, came to the door, and just as you

stepped out, did you turn around *?

A. No, Mr. Roden.

Q. Did you ever suffer from any menstrual

troubles ? A. No, Mr. Roden.

Mr. RODEN.—^You may cross-examine.

Mr. HELLENTHAL.—No cross-examination.

The COURT.—That is aU.

(Witness excused.) [341]

Testimony of Edward Mugford, for Plaintiif

(Recalled in Rebuttal )

.

EDWARD MUOFORD, recalled on behalf of

plaintiff on rebuttal.

Direct Examination.

(By Mr. RODEN.)

Q. Mr. Mugford, you were a member of the

Treadwell Club during all the time you were in the

employ of the Treadwell Company? A. Yes, sir.

Q. Did you ever attend any meetings of the

Treadwell Club"? A. I did not.

Q. Did you ever hear of any meeting being held?

A. I did not.
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Q. Did you ever see any notice or receive notice

at any time of any meeting of the club, that was to

be held? A. No, sir.

Q. Did you ever help in electing any Board of

Directors of the clubl A. No, sir.

Q. And I believe you stated you were there about

14 years'? A. Yes, sir.

Q. Something like that. During all that time you

were a member of the club ? A. Yes, sir.

Q. Paid your dues. Now, the day following the

accident did you have any conversation with Mr.

Wilson? A. Day after the accident? Yes, sir.

Q. Where did that conversation take place?

A. In front of the club, on the street.

Q. Was that with reference to the condition of the

platform^well, tell what he said.

A. Well, I went there

—

Qi. Now, state what was said on that occasion, Mr.

Mugford.

A. I went to the club between 9 and 10 o'clock and

I removed this plank from the hole and went down

into the hole and as I came out of [342] there Mr.

Wilson was standing on the street. He said, "What

did you find there?" I said, "I found a bunch of

roses"; and I pointed to several places on the street

there, patches over it. I said, "Jack, this place

looks to be rotten"; and he said to me, he says, "I

know it is, Ed, and I told Mr. Metzgar it should be

fixed."

Q. Did you at any time try to have an automobile
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or jitney drive on this platform prior to the time

the accident happened *? A. I did.

Mr. RODEN.—You may cross-examine.

Mr. HELLENTHAL.—No questions.

(Witness excused.)

Testimony of Fred W. Hebert, for Plaintiff (In

Rebuttal).

FRED W. HEBERT, being first duly sworn to tell

the truth, the whole truth and nothing but the truth,

testified on behalf of the plaintiff in rebuttal as fol-

lows:

Direct Examination.

(By Mr. RODEN.) [343]

Q. Have you ever been in the employ of the Tread-

well Company % A. The TreadweU Company ?

Q. Yes. A. Yes, sir.

Q. During which time ?

A. I have to stop and thinly ; I went to work for

them in 1901 and left in 1904, 1 think it was.

Q. During that time were you ever a member of

the TreadweU Club?

A. Member of the TreadweU Club ?'

Q. Yes, sir.

A. Why, yes; all the employees were members of

the TreadweU Club, supposedly.

Q. Did you ever attend any meeting of the Tread-

well Club during that time ?

Mr. HELLENTHAL.—We object, your Honor, as

immaterial—^to prove anything about Mr. Hebert
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attending the meetings or not; doesn't prove any-

thing in this case.

Q. All right. I will put the question a little differ-

ent. Was there ever any meeting held during the

time that you were a member of the so-called club,

Mr. Hebert?

A. Well, there was a meeting over there called

about the time that the club was completed, sort of a

mass meeting of, I guess, of the club, of the em-

ployees; I don't know as the club was organized at

that time ; I think the object was to sort of organize

the club, the object of that meeting.

Q. That I believe was in 1904?

A. I don't recall the year.

Q. Well, do you recall any other meeting?

A. No, that is the only general meeting that I ever

knew of over there.

Q. Ever knew of. Did you as a member ever re-

ceive any notice [344] of any club meeting, of the

rank and file of the members.

A. You mean, was it after that one ?

Q. Yes, sir. A. No.

Q. Now, what were your duties over there, Mr.

Hebert ? A. I was an employee in the store.

Q. Were you at the time Miss Mugford was there?

A. Yes, sir.

Q. For how much time were you in there with her?

A. Well, I would say from a year to a year and a

half.

Q. What year was that ?



378 Alaska Treadtvell Gold Mining Company

(Testimony of Fred W. Herbert.)

A. I left there in September, the first of Septem-
ber, 1914.

Q. Was Miss Mugford in the company's employ at

that time ? A. Yes.

Q. In the store ? A. Yes.

Q. How long in the company's employ prior to

that time?

A. I would say over a year, about a year and a half

;

I don't remember exactly; I think it was over a year.

Mr. RODEN.—That is all, Mr. Hebert.

Testimony of B. F. Learning, for Plaintiff (Recalled

in Rebuttal).

B. F. LEAMING, recaUed on behalf of plaintiff on

rebuttal.

Direct Examination.

(ByMr. RODEN.)
Q. Were you ever appointed head janitor of what

has been called the Treadwell Club ?

A. Head janitor ? Not to my knowledge ; no, sir.

Q. Now, did the members, or the employees of the

Treadwell Club as members of this club, have free

access to the club at any time 1 A. Yes.

Q. Whenever they wanted, free access ?

A. Yes, sir. [345]

Q. Was there ever a time when you were a member
of this club that they did not ?

A. Not to my knowledge ; no, sir.

Q. Were the members ever prevented from enter-

ing this club building—at the time of the strike?

A. Repeat that again.
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Q. Were the members ever prevented from enter-

ing the club, using the building, while the strike was

on?

A. Well, when the strike was on they were not a

member any more.

Q. Who wasn^t members any more?

A. The men that quit work there; they wasn't

member of the club there ; they didn't have no privi-

lege down there ; they would keep off the ground.

Q. During all the time that you were over there,

Mr. Learning, did you ever attend any meetings of

the members of the club ? A. No, sir.

Q. Was there ever a meeting held that you know

of, during the time that you were there, of the mem-
bers of the club?

A. Not to my knowledge ; no, sir.

Q. Did you ever help or assist in electing a Board

of Directors of the club? A. No, sir.

Q. I believe you already testified in your examina-

tion in chief that you got your orders from Mr.

Kinzie in the first place, and from Mr. Bradley after-

wards? A. How is that?

Q. Mr. Kinzie appointed you to the position ?

Mr. HELLENTHAL.—That has all been gone

into, your Honor,

Mr. RODEN.—All right, you may cross-examine.

Mr. HELLENTHAL.—No cross-examination.
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Testimony of Mrs. Edward Mugford, for Plaintiff

(Recalled in Rebuttal).

Mrs. EDWARD MUGFORD recalled on behalf of

plaintiff on rebuttal.

Direct Examination. [346]

(By Mr. RODEN.)
Q. Mrs. Mugford, were you in tbe house at the

time that Dr. Midford came to visit your daughter in

a professional capacity ? A. I was.

Q. Did you have any conversation with Dr. Mid-
ford in which you stated that your daughter was
suffering from menstrual troubles ?

A. I never had any such conversation with Dr.

Midford.

Mr. RODEN.—That is all.

Mr. HELLENTHAL.—No cross-examination.

Mr. RODEN.—That is all the rebuttal testimony

we have.

Whereupon both sides rested and all the evidence

of the parties having been adduced, the defendant

made a motion to direct a verdict, which was in words

and figures as follows : [347]

Mr. HELLENTHAL.—Comes now the defendant

and moves the Court to direct a verdict in favor of

defendant, on the following grounds

:

First. That there is no evidence of negligence or

want of duty on the part of tbe defendant.

Second. There is no evidence to show that the de-

fendant was responsible for the hole in the walk

through which the plaintiff claims to have fallen, but



vs. May Mugford. 381

that the hole was the result of the act of other parties

over whom the defendant had no control, in that it

conclusively appears that certain parties attending

the dance on the occasion in question jumped upon

the plank and broke it, and that was the direct cause

of the hole in the platform through which the plain-

tiff fell.

Third. That the plaintiff was a mere licensee, to

whom the defendant owed no duty except to refrain

from willfully or wantonly injuring, and that there

is no evidence to indicate that the defendant was

guilty of any breach of duty that the law impose®

upon defendant towards the plaintiff as a licensee.

Fourth. That the plaintiff was guilty of contribu-

tory negligence directly contributed toward her in-

jury, in that she herself testified that she knew of the

condition of the platform and, notwithstanding that,

went upon it without looking where she was going,

and stepped into the hole in question.

Fifth. That the evidence conclusively shows that

the plaintiff was a mere licensee as far as this defend-

ant is concerned. [348]

Sixth. That the defendant had no notice or knowl-

edge of the hole in the platform through which the

plaintiff fell, and that it conclusively appears from

the evidence that the hole was made immediately

prior to the time that she fell through, so that no

knowledge can be imputed to the defendant.

And that there is no evidence that the defendant

had any knowledge of the existence of such hole be-

tween the time that it was made and the time plain-

tiff fell through it; in fact, the evidence conclusively
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shows that the defendant had no such knowledge.

The COURT.—With reference to the motion for

instructed verdict, the matter seems to me this way:

It is admitted in the pleadings that the dance was

given by the Fire Department, a voluntary organiza-

tion composed of some of the employees. There is

no evidence there were paid admissions or express

invitations ; necessarily the club turns over possession

and responsibility to the Fire Department. Mug-

ford and his family, including the plaintiff, are mem-

bers of that club and they therefore consented to this

turning over. Miss Mugford attends the dance,—^but

she goes to the dance, not as a member of the club^

because the club has necessarily vacated its functions

;

and she doesn't go as an employee of the of the com-

pany ; but she goes as a guest of the Fire Department.

There is no evidence that either the Treadwell [349]

Club or the Treadwell Company derived any advan-

tage from the dance given by the Fire Department.

Both the club and the company acquiesced in the

dance and in the use of the building for that purpose,

but neither the club nor the company extended any

invitation. Miss Mugford was therefore not a tres-

passer, but I do not think she could be considered as

an invitee of either the club or the company—then

she is a licensee of the defendant,—of the Fire De-

partment she is an invitee; but she was where she

had a right to be, and she had a right to go to supper

in the company's bunk-house.

How is she to get there ? Only one way, and that

is to pass over the intervening space. That inter-

vening space is planked over and held out to every-



vs. May Mugford. 383

body,—that is one phase of the evidence,—as a fit and

proper way to proceed from the club building to the

bunk-house,—^that is, from the place where she had a

right to be, to another place where she had a right to

go.

For accidents happening in the middle of this in-

tervening space, the company would have been clearly

liable for injury received tErough its negligence, if

any. Is it liable for accidents happening between the

highway and the club. I don't think so, unless the

facts and circumstances are such that the company

expressly or impliedly held out that particular por-

tion of the intervening space where the accident hap-

pened as a part of the highway maintained by them.

If they did, they are liable under the rules govern-

ing the liability of the owner of a highway under suchi

circumstances.

I think that is a question for the jury. In other

[350] words, I don't think that it makes a particle

of difference in this case whether Miss Mugford was

an invitee or a licensee when she attended the dance.

I mean to say, that I don't think the company can be

held for anything that happened to her as an attend-

ant at that dance. I don't think it can be so held,

whether she came to that dance, by the invitation

either of the Fire Company or of the club,—but when

she went to supper, that is, left the dance, the ques-

tion of liability of the company, if any, for an acci-

dent happening in this particular space, is a ques-

tion for the jury. Send for the jury.

(Whereupon the motion to direct a verdict was

denied by the Court, to which ruling and order of the
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Court defendant then and there excepted, which ex-

ception was then and there allowed by the Court.)

Mr. HELLENTHAL.—I wish to raise one ques-

tion, your Honor,—a request for instructions.

(Whereupon the defendant requested the Court to

instruct the jury as follows:)

*^I instruct you to find a verdict for the defendant.

''I instruct you, gentlemen of the jury, that in no

event was the defendant required to use more than

ordinary care in providing for the safety of the plain-

tiff while she was in attendance at the fireman's ball

on the occasion in question or in going to or coming

from the dance while on premises under the control

of the defendant. That is to say, the defendant was

only required to use the degree of care that an ordi-

narily prudent person would use under like circum-

stances. If you believe from the evidence, under my
instructions, that the defendant exercised the degree

of care, on the occasion in question, that an ordinarily

prudent person would exercise under like circum-

stances then the defendant did all the law requires of

it and you must find for the defendant. [351]

**In this connection I instruct you that the defend-

ant cannot be held liable for injuries resulting from

an accident which resulted from a hidden defect.

That is to say if the plank which was broken on the

occasion in question appeared to be sound the defend-

ant had a right to act upon such appearance and as-

sume the plank was sound, even though the plank

contained a hidden defect unknown to the defendant,

if you believe there was such hidden defect imknown

to defendant. And in this connection I further in-
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struct you that it is immaterial whether the hidden

defect, if you believe there was such a defect, resulted

from decay or from any other cause. The defendant

is not liable for injuries resulting from hidden de-

fects which were unknown regardless of the character

of the defects, if you believe from the evidence that

such defects did exist and that the accident happened

by reason thereof.'*

(Whereupon the jury returned into court and

argument was had. Whereupon the Court instructed

the jury orally as follows:)

Instructions of Court to the Jury.

Gentlemen of the Jury: The instructions in this

case are somewhat fragmentary on account of things

I had to investigate and investigate aside as prelim-

inary to the instructions since the case, the argument,

was closed. I will try to make the matters clear to

you.

The plaintiff in this case. Miss Mugford, is suing

the Alaska Treadwell Gold Mining Company for

damages alleged to have been sustained [352] by

her by reason of having stepped into a hole in the

platform just off of the building which is known as

the Treadwell Club Building. She alleges the com-

pany, the Treadwell Company, was negligent in not

providing a reasonably safe platform for her service,

connecting the club-house with the bunk-house at

which the supper was being served. She alleges that

she had to go over that way and that on account of

the condition of the plank,—in some manner it had

become broken,—that she fell through the hole, and

was injured.
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The Treadwell Company in their pleadings say

they are not responsible ; in the first place, they say

the platform belonged to the Treadwell Club, that

they occupied it, had the care and custody of it, and if

there is any responsibility it belonged to the Tread-

well Club. They also say that they have not been

negligent in any way whatsoever. And they say that,

even if they had been, the plaintiff herself has been

guilty of what is known in the law as contributory

negligence.

A great deal of evidence has been introduced as

bearing upon the relation between the Treadwell

Company and the Treadwell Club. In the view that

I take of this matter, most of that evidence had no

bearing on the case. Miss Mugford, the testimony

shows, was present as a guest of the Fire Depart-

ment. The Fire Department, with the consent of the

Treadwell, and with the passive consent of the com-

pany itself, gave a ball, or a dance, to which the em-

ployees of the company and others were invited, or

were guests. When one person allows his premises

to be used, he does not invite people to use them

—

simply allows them to be used, thus consents; and

persons availing themselves of that consent and com-

ing on the premises take them just as they find them.

And, consequently, when Miss Mugford went to that

dance as a guest of the Fire Department, she didn't

go there as an employee of the company; she went

there, as I say, as a guest of the Fire Department,

[353] totally divorced from any of her duties as an

employee of the company. She was free to go or not

to go, just as she pleased.



vs. May Mugford. 387

When the Fire Department took over the property

for that night from the club, or from the company,

whichever it was, they took it over just as they found

it; and when Miss Mugford attended that dance as

their guest, she went there, so far as the Treadwell

Club or the Treadwell Company is concerned, as a

mere licensee, and, of course, she took the property

just as she found it.

Consequently, if that was all there was to this case,

I would see, very clearly in my own mind at least,

that there had been no ground of liability whatso-

ever shown, either against the Treadwell Company or

against the Treadwell Club,—whether they are one

and the same proposition or not, wouldn't make any

difference,—there is no liability shown against either

one of them.

The liability shown is shown against the Fire De-

partment. The Fire Department was composed of

some of the employees of all three companies oper-

ating on the island. But no liability against the

Treadwell Company or the Treadwell Club. If that

were all there were to the case, I would instruct you

at once to return a verdict in favor of the defendant.

But there is another ground of liability set up in

the complaint and relied upon and upon which evi-

dence has been introduced, and it is on that ground

that the Treadwell Company is liable if at all, and

by that I mean, if the Treadwell Company can be held

for negligence, it must be upon the negligence aris-

ing from that state of affairs, and that is this: It is

alleged in the complaint that the space between the

Treadwell Club and the bunk-house had been used
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hj the public as a passageway ; it was on the Tread-

well Company ^s ground and had been used by the

public generally as a passageway, that is to say,

people [354] going from the club over to the

Treadwell bunk-house would have to pass over that

intervening space. The Treadwell Company con-

sented to that, and maintained and consented to the

use of that strip as a part of their general highway

system. Now, if that is the case, then that becomes a

highway,—if the Treadwell Company by its conduct,

by its actions, by its course of dealing with the pub-

lic, with their employees,—and with Miss Mugford,

who was one of their employees, and one of the public

generally ; if the Treadwell Company knew that space

was considered as a public highway, then the com-

pany owed a certain duty to the people that used it.

The whole foundation of liability in a case of neg-

ligence depends upon the question as to whether or

not the person that is sought to be held owed a duty

to the person that seeks to hold him.

If this was a highway by the consent or invitation

to the public generally to use it, held out by the Tread-

well Company, either expressly or impliedly, then the

Treadwell Company was under a certain duty to

everybody that used it.

Now, what is that duty ? It is the duty to use or-

dinary care to see that it is reasonably safe for the

purpose of a highway. In every relation of life cer-

tain duties and obligations arise. Those duties,—the

duty is to use care. A person dealing with his own

must use care that such dealings do not injure an-

other. Well, how much care must he use ? That all
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depends upon circumstances. Sometimes he has to

use, is required to use, a very high degree of care. A
railroad company, for instance,—common carrier,

—

has got to use a very high degree of care to see that its

passengers are not injured. A company dealing with

its employees as employees has certain duties and
obligations of care cast upon it which do not exist in

other relations of life. The care that is required in

a case of this kind,—care to a person using a highway
over private property,— [355] is simply ordinary

care,—the care that an ordinary prudent person, hav-

ing due regard for the safety and welfare of others,

would use under like circumstances. That is the de-

gree of care that the defendant is held to in this case.

Now, it is for you to determine from the evidence in

this case whether the defendant did use that degree of

care.

I therefore instruct you that in no event was the de-

fendant required to use more than ordinary care in

providing for the safety of the plaintiff while she was
going to or coming from the dance while on the premi-

ses under the control of the defendant; that is to say,

the defendant was only required to use the degree of

care that an ordinarily prudent person would use

under like circumstances.

If you believe from the evidence that the defendant
exercised the degree of care on the occasion in question

that an ordinarily prudent person would exercise un-
der like circumstances, then the defendant did all the

law required of it, and you must find for the defend-

ant.

In this connection, I instruct you that the defend-
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ant cannot be held liable for injuries resulting from

an accident caused by a hidden defect. By hidden de-

fect, I mean a defect which the inspection and care of

an ordinarily prudent man would not reveal. For in-

stance, the decisive question in this case is not whether

the plank was rotten, but rather this, to wit , assum-

ing the plank to have been unfit, unsafe, yet wou]d

reasonable inspection and care have shown it to

be unsafe if subjected to the load which it was

reasonable to suppose might be put upon it when used

as a part of the highway for highway purposes'?

The defendant would not be held to warrant the

plank to be strong enough to bear loads of greater

weight than it was reasonably to be anticipated

would or might be put upon it in connection with or

incident to its use, as I say. If it was reasonable

to [356] anticipate that the weight which was put

upon the plank, would or might be put upon it,

in the ordinary use to which it might be subjected

as a highway, and if the plank was defective and

was unable to bear such weight, and such fact was

known to the defendant or by reasonable inspection

and care would have been known to it,—then you

would be justified in finding the defendant was neg-

ligent,—in other words, that it had not used the or-

dinary degree of care of a prudent person.

That whole question is for you to determine from

the evidence in the case under that rule of law.

Negligence is never presumed without proof; it

must be proven by him who alleges it ; and this proof

must be by preponderance of the evidence, that is to

say, the greater weight of the evidence. Preponder-
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ance of evidence means that the person upon

whom there is the duty or proving his point must

produce stronger, and more convincing, and more

satisfying evidence of the existence of negligence, or

the existence of the thing that he claims to have

existed, than the other person is required to adduce

to disprove it. It does not mean the person must

have the most witnesses. You do not count the num-

ber of witnesses, but you weigh the testimony. If you

find from the evidence in this case that the defective

condition of the platform,—if you find it was de-

fective,—had existed for such length of time that the

agents or officers of the company, using reasonable

care and diligence, would have known about it,—then

that is the same as if they did actually know about it.

And you would find negligence on the part of the

defendant,—if that is the case, you would find neg-

ligence of the defendant and would have to return a

verdict for the plaintiff, if you find that at the time

of the alleged accident she herself was in the

exercise of reasonable care under all the circum-

stances. In other words, if you find the company

[357] was negligent, there would be another question

for you then to consider, and that is whether or not

the plaintiff was quilty of contributory negligence.

The same rule of preponderance of evidence applies

when you go to consider the question of contributory

negligence. It would be on the defendant. It would

be the duty of the defendant, if it wanted you to be-

lieve that the plaintiff was guilty of contributory neg-

ligence, to produce the preponderance of the testi-

mony that she was guilty of contributory negligence.
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The plaintiff fell through the hole. There is not

any dispute about that. Was she guilty of negligence

by reason of not looking ahead of her. Consider the

facts and circumstances,—^her knowledge or want
of knowledge that the sidewalk was defective and that

there was apt to be a hole or broken plank which

might cause injury to her, consider the occasion, the

crowd, if any, and say, from all the facts and
circumstances that do appear in evidence, whether

or not it was negligence or want or care on her part

which wholly or partially led her into the hole.

The whole question of negligence and of contribu-

tory negligence, under the circumstances, is for you

to determine. If you do not find that the defendant

was negligent, then, of course, the question of con-

tributory negligence does not enter into the case at

all : The defendant cannot be held unless he himself

was negligent,—unless it was negligent,—and even

then it cannot be held if the plaintiff was guilty of

contributory negligence. It is for you to say whether

there was negligence of the defendant, and, if there

was, whether or not there was contributory neg-

ligence. [358]

If you find from the evidence the defendant was
guilty of negligence and that the plaintiff was not

guilty of contributory negligence, then plaintiff would

be entitled to recover such damages as would fairly

and reasonably compensate her for the injury which

she has suffered, if any.

It is for you to determine whether or not her in-

juries are the result of the accident. It is for you

to determine whether the accident was the result of
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the negligence of the defendant ; conclude and render

a verdict in favor of the plaintiff for damages that

would be fair and reasonable compensation for the

pain and suffering which she has endured, if any has

been shown to you from the evidence; the injury to

her health ; her nervous system, condition, generally,

—as such things have been shown to you from the

evidence,—such as to reasonably, fairly compensate

her. The idea of punishment, smart-money, vin-

dictive damages, does not enter into the case. The

measure of her damages, if she has suffered as the

result of this accident, and for which the defendant

would be liable,—the measure would be fair compen-

sation.

I don 't know whether, gentlemen, there is anything

I can say to make it clearer.

Whereupon, and before the jury had retired, de-

fendant excepted as follows:
'

' The defendant excepts to that portion of the charge

that submits to the jury the question of whether the

plaintiff was injured was a part of the public high-

way, on the ground, among others, that it introduces

a new issue foreign to the issues made by the plead-

ings, and the further ground that there is no evidence

that this place belonged to a public highway, but on

the contrary the evidence conclusively shows that the

place in question was on a privately owned and used

platform, which was never dedicated or used by the

public.

The defendant excepts to that portion of the charge

that goes to the effect that the defendant was called

upon to warrant the safe condition of the broken
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plank in any case as the defendant could not be held

to be an insurer in any case. [359]

Defendant excepts to that portion that defendant

had knowledge provided the bad condition of the

platform had existed for such length of time that

persons of ordinary prudence would consider it so or

that the defendant could have constructive notice in

any case.

The defendant objects to that portion of the charge

which relates to the measure of damages as not stat-

ing the law upon the subject.

That defendant excepts to the charge as a whole

and each portion thereof on the ground that there is

no question to submit to the jury under the evidence

for the reason stated in the motion to direct a verdict

which is made a part hereof. '

'

Whereupon the Court stated to the jury

:

"Gentlemen of the jury: I think that I instructed

you that the defendant w^as not the insurer of the

safety of people passing over that place ; if not, I in-

tended to do so. The defendant is not an insurer.

It can only be held for a reasonable and ordinary care

imder the circumstances."

The COURT.—Now, Mr. Hellenthal, in what le-

spect do you maintain that the instructions on the

measure of damages was incorrect ?

Mr. HELLENTHAL.—That is just a general ex-

ception to that.

The COUET.—You won't point out anything?

Mr. HELLENTHAL.—No, I think not.

The COURT, (to the Jury.) .—In speaking of dam-

ages, gentlemen, that means compensation, payment
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for what the person has suffered for the damage that

had been done. If the company is liable, it is liable

to pay damages. Those damages—you may take in

assessing the amount of damages—if you get to that

point—take into consideration the pain and suffering,

if any has been shown by the testimony, the loss of

time, the value of the loss of time, if any has been

shown,—the impairment of the earning capacity, if

any has been shown by the testimony, the injury to

her health, if any has been shown by the testimony,

but with the view, one sole object in view, and that is

to fairly and fully compensate the injured person, the

plaintiff in this case, for the injury which she has re-

recived.

Whereupon the jury duly retired to deliberate upon

their verdict, and having so deliberated returned into

court and brought in a verdict for the plaintiff and

against the defendant, in words and figures as follows

:

[360]

'^In the District Court for the Territory of Alaska,

Division Number One.

No. 1768-A.

MAY MUGFORD,
Plaintiff,

vs.

ALASKA TREADWELL GOLD MINING COM-
PANY, a Corporation,

Defendant.
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Verdict.

We, the jury duly empaneled and sworn to try the

issues in the above-entitled cause, do find for the

plaintiff and against the defendant and assess her

damages at $13,500.00.

Dated this 22 day of January, 1920.

H. J. EAYMOND,
Foreman."

To which said verdict the defendant then there ex-

cepted on the ground that it is contrary to the law,

contrary to the evidence, was not supported by suffi-

cient evidence, and was based upon and was the result

of passion and prejudice as was apparent from the

fact that the verdict was in an excessive amount.

Which exceptions were then and there allowed by

the Court.

And thereafter, within the time allowed by law,

defendant duly made its motion for a new trial, as

follows

:

*' Comes now the defendant and moves the Court to

set aside the verdict of the jury herein and grant

a new trial for the following reasons, to wit

:

I.

That the Court erred in denying the motion of the

defendant for a nonsuit made at the close of plain-

tiff's case.

II.

That the Court erred in denying the defendant's

motion to direct a verdict for the defendant made at

the close of the whole case, after all the testimony had

been adduced.
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III.

That the Court erred in refusing to instruct the

jury to find a verdict for the defendant, as requested

by the defendant.

IV.

That the Court erred in submitting the cause to the

jury, there being no controverted question of fact to

be submitted under the law. [361]

V.

That the Court erred in its instructions in the mat-

ters and particulars pointed out in the written excep-

tions taken at the time said instructions were given,

to which reference is hereby made and which are to

be considered as a part hereof.

VI.

That the damages awarded are excessive, and ap-

pear to have been given under the influence of passion

and prejudice.

VII.

That the verdict is contrary to the law.

VIII.

That the verdict is contrary to the evidence, and

that the evidence is wholly insufficient to justify the

verdict.

IX.

For other errors in law occurring at the trial and

excepted to by the defendant."

And thereafter, to wit , on the 16th day of Febru-

ary, 1920, the Court, having considered said motion^

overruled the same—^the Court at the time of over-

ruling the said motion stated that in his opinion the

damages allowed by the jury were high—higher than
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he would have allowed had he heen a juror, but since

he could not find any evidence tha^ they were ac-

tuated by passion or prejudice he did not feel that

he should set aside the action of the jury; to which

action of the Court in overruling the said motion for

a new trial the defendant excepted and the exception

was allowed. And thereafter, on the 24th day of

February, 1920, the Court entered its judgment herein

in accordance with said verdict; to which judgment

defendant duly excepted, and exception was allowed.

[362]

United States of America,

Territory of Alaska,—ss.

THIS IS TO CERTIFY that, on the 8th day of

April, 1920, the above and foregoing bill of exceptions

was duly presented to me, the Judge of the above-

entitled court, before whom the above-entitled cause

was tried, same being within the time allowed by me
within which to present a bill of exceptions and dur-

ing the term at which the judgment was rendered,

and now, on motion of the defendant, I do hereby

settle and allow said bill of exceptions, and order the

same be made a part of the record herein, and I fur-

ther certify that said bill of exceptions is in all re-

spects true and correct and is an accurate and true

record of the proceedings had herein and contains all

the evidence adduced by both parties at the trial, as

well as the exceptions taken, and the charge of the

Court, and is in all respects true and correct.

Done in open court this 8th day of April, 1920.

ROBERT W. JENNINGS,
Judge. [363]
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In the District Court for the Territory of Alaska, Di-

vision Number One, at Junecm.

Case No. 1768-A.

MAY MUGFORD,
Plaintife,

vs.

ALASKA TREADWELL GOLD MINING COM-

PANY, a Corporation,

Defendant.

Stipulation and Order Re Original Exhibits.

WHEREAS, the exhibits in this cause are such that

copies thereof would not accurately present the mat-

ters shown upon the originals in the Circuit Court of

Appeals, it is agreed between the parties that all the

exhibits offered by both parties and received in evi-

dence may be regarded as and made a part of the

record and transmitted as such to the Circuit Court of

Appeals, with the record on writ or error.

HENRY RODEN,
Attorney for Defendant.

HELLENTHAL & HELLENTHAL.
Attorney for Plaintiff.

MAY MUGFORD,
Plaintiff,

vs.

ALASKA TREADWELL GOLD MINING COM-
PANY, a Corporation,

Defendant.
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ORDER OF COURT.
Pursuant to the above and foregoing stipulation, it

is hereby ordered that all the original exhibits herein

be and the same are hereby made a part of the record,

and the same shall be transmitted to the Circuit Court

of Appeals wtih the record on writ of error.

Done in open court this 5th day of April, 1920.

Entered Court Journal No. P., pages 342-343.

ROBERT W. JENNINGS,
District Judge.

Filed in the District Court, District of Alaska, First

Division. April 7, 1920. J. W. Bell, Clerk. Bj
L. E. Spray, Deputy. [364]

In the District Court for the District of Alaska, Di-

vision Number One, at Juneau.

No. 1768-A.

MAY MUaFORD,
Plaintiff,

vs.

ALASKA-TREADWELL GOLD MINING COM-
PANY, a Corporation,

Defendant.

Judgment.

This cause came regularly on for trial on the 13th

day of January, 1920, the plaintiff appearing in per-

son and by her attorneys, Messrs. Roden & Dawes and

A. H. Ziegler, Esq., and the defendant appearing by

its attorneys, Messrs. Hellenthal & Hellenthal. A
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jury consisting of twelve qualified citizens of the

United States of America and residents of the Terri-

tory of Alaska, was duly empaneled and sworn to try

the said action. Witnesses on behalf of plaintiff and

defendant were sworn and examined and thereafter,

having heard the evidence, the arguments of coimsel

and the instructions of the Court, the jury retired to

consider their verdict and subsequently returned into

court and filed with the clerk their verdict, which was

for the plaintiff and against the defendant and in the

words and figures as follows, to wit

:

*'In the District Court for the Territory of Alaska,

Division Number One.

N0.1768-A.

MAY MUOFORD,
Plaintiff,

vs.

ALASKA-TREADWELL GOLD MINING COM-
PANY, a Corporation,

Defendant.

VERDICT.
We, the jury duly empaneled and sworn to try the

issues in the above-entitled cause, do find for the plain-

tiff and against the defendant and assess her damages

at $13,500.00.

Dated this 22 day of January, 1920.

H. J. RAYMOND.
Foreman."

Thereafter, and within the time allowed by law, the
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defendant made and filed its motion for new trials

whicli said motion was, after argument by counsel

and due consideration by the Court, denied, to whicli

ruling of the Court the defendant excepted. [365]

WHEREFORE IT IS ORDERED, ADJUDGED
AND DECREED, that the plaintiff. May Mugford,

do have and recover of and from the defendant,

Alaska-Treadwell Gold Mining Company, a corpora-

tion, the sum of Thirteen Thousand Five Hundred

($13,500.00) Dollars, with interest thereon at the rate

of 8% per annum from the date hereof until paid, to-

gether with her costs and disbursements herein ex-

pended taxed by the clerk.

Dated at Juneau, Alaska, this 24 day of February,

1920.

ROBERT W. JENNINGS,
Judge.

To the signing of the foregoing the defendant is al-

lowed an exception and is allowed 60 days from this

24th day of February, 1920, to prepare and file a bill

of exceptions herein, and during said 60 days execu-

tion on the above judgment is hereby stayed.

ROBERT W. JENNINGS,
Judge.

Entered Court Journal No. P, page 278.

Filed in the District Court, District of Alaska,

First Division. Feb. 24, 1920. J. W. Bell, Clerk.

By John T. Reed, Deputy. [366]
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In the District Court for the Territory of Alaska,

Division Number One, at Juneau.

In the Undted States Circuit Court of Appeals, for

the Ninth Circuit.

Case No. 1768-A (Dist. Court).

MAY MUGFORD,
Plaintiff-Defendant in Error,

vs.

ALASKA TREADWELL GOLD MINING CO., a

Corporation.

Defendant-Plaintiff in Error.

Assignment of Errors.

Comes now the above named, the Alaska Treadwell

Gold Mining Co., and with its petition for a writ of

error presents this, its assignment of errors, and as-

signs the following errors as the errors upon which it

wiU rely for a reversal of the judgment herein.

I.

The Court erred in allowing to be read in evidence

the answer of the witness, Edward S. Mugford, who

testified by deposition to the following question:

"State, if you know, who had charge of the

platform through which the plaintiff fell and in

which the broken plank was found, and explain

fully how you know this."

This interrogatory was objected to as incompetent,

and as calling for the conclusion of the witness upon

a question of fact, and the answer was objected to as

not responsive and as stating a conclusion with refer-
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ence to the ownership of the property as well as other

matters referred to in the interrogatory. [367]

Which said objection was overruled by the Court

and exception allowed.

Whereupon the following answer of the witness

was read in evidence

:

"The Alaska Treadwell Gold Mining Co. had

charge of the Treadwell Club building and the

platform in front of the same at the time and

prior to the time of the accident to the plaintiff.

I know this because the Treadwell employees had

repaired the platform in various places and it

was on the Treadwell Company's property."

After the answer had been so read in evidence, the

defendant made a motion to strike that portion of the

answer that contains the conclusion that it was on the

Treadwell Company's property, on the ground that

it was incompetent and a mere conclusion of the

witness.

Which motion was overruled and exception al-

lowed.

II.

That the Court erred in denying the motion of the

defendant for a nonsuit at the close of plaintiff's case.

III.

That the Court erred in denying the defendant's

motion to direct a verdict at the close of the whole

case after the evidence had been adduced and sub-

mitted.

IV.

That the Court erred in refusing to instruct the
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jury to find a verdict for the defendant as requested

by the defendant. [368]

y.

That the Court erred in instructing the jury as

follows

:

"But there is another ground of liability set

up in the complaint and relied upon and upon

which evidence has been introduced, and it is on

that ground that the Treadwell Company is lia-

ble at all, and by that I mean, if the Treadwell

company can be held for negligence, it must be

upon the negligence arising from that state of

affairs, and that is this : It is alleged in the com-

plaint that the space between the Treadwell Club

and the bunkhouse had been used by the public

as a passageway; it was on the Treadwell Com-

pany's ground and had been used by the public

generally as a passageway, that is to say, people

going from the Club over to the Treadwell bunk-

house would have to pass over that intervening

space. The Treadwell Company consented to

that, and maintained and consented to the use of

that strip as a part of their general highway sys-

tem. Now, if that is the case, then that becomes

a highway,—if the Treadwell Company by its

conduct, by its actions, by its course of dealing

with the public, with their employees,—and with

Miss Mugford, who was one of their employees,

and one of the public generally ; if the Treadwell

Company knew that space was considered as a

public highway, then the Company owed a cer-

tain duty to the people that used it.
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The whole foundation of liability in a case of

negligence depends upon the question as to

whether or not the person that is sought to be

held owed a duty to the person that seeks to hold

him.

If this was a highway by the consent or invita-

tion to the public generally to use it, held out by

the Treadwell Company, either expressly or im-

pliedly, then the Treadwell Company was under

a certain duty to everybody that used it.

Now, what is that duty ? It is the duty to use

ordinary care to see that it is reasonably safe for

the purpose of a highway. In [369] every

relation of life certain duties and obligations

arise. Those duties,—the duty is to use care. A
person dealing with his own must use care that

such dealings do not injure another. Well, how

much care must he use % That all depends upon

circumstances. Sometimes he has to use, is re-

quired to use, a very high degree of care. A rail-

road company, for instance,—common carrier,

—

has got to use a very high degree of care to see

that its passengers are not injured. A company

dealing with its employees as employees has cer-

tain duties and obligations of care cast upon it

which do not exist in other relations of life. The

care that is required in a case of this kind,

—

care to a person using a highway over private

property,—is simply ordinary care,—^the care

that an ordinarily prudent person, having due

regard for the safety and welfare of others,

would use under like circumstances. That is the
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degree of care that the defendant is held to in

this case. Now, it is for you to determine from

the evidence in this case whether the defendant

did use that degree of care."

VI.

That the Court erred in instructing the jury as

follows

:

''The defendant would not be held to warrant

the plank to be strong enough to bear loads

of greater weight than would reasonably be put

upon it in connection with or incident to its use."

VII.

That the Court erred in instructing the jury as

follows

:

'

' If you find from the evidence in this case that

the defective condition of the platform,—if you

find it was defective,—had existed for such

length of time that the agents or officers of the

company, using reasonable care and diligence

would have known about it,—^then that is the

same as if they did actually know about it. And
you would find negligence on the part of the de-

fendant." [370]

VIII.

That the Court erred in instructing the jury as

follows

:

"If you find from the evidence the defendant

was guilty of negligence and that the plaintiff

was not guilty of contributory negligence, then

plaintiff would be entitled to recover such dam-

ages as would fairly and reasonably compensate

her for the injury which she has suffered, if any.
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It is for you to determine whether or not her in-

juries are the result of the accident. It is for

you to determine whether the accident was the

result of the negligence of the defendant; con-

clude and render a verdict in favor of the plain-

tiff for damages that would be fair and reason-

able compensation for the pain and suffering

which she has endured, if any has been shown to

you from the evidence; the injury to her health;

her nervous system, condition, generally,—as

such things have been shown to you from the evi-

dence,—such as to reasonably, fairly compen-

sate her. The idea of punishment, smart-money,

vindictive damages, does not enter into the case.

The measure of her damages, if she has suffered

as the result of this accident, and for which the

defendant would be liable,—the measure would

be fair compensation."

IX.

That the Court erred in submitting to the jury any

question of facts whatsoever.

X.

That the verdict of the jury was contrary to law,

contrary to the evidence, was not sustained by suffi-

cient evidence and was given and arrived at as the re-

<sult of pasion and prejudice. [371]

XI.

That the Court erred in entering judgment upon

the verdict of the jury because of the errors above as-

signed, and said Alaska Treadwell Gold Mining Com-

pany prays that the judgment herein be reversed.

HELL'ENTHAL & HELLENTHAL,
Attorneys for Alaska Treadwell Gold Mining Co.
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Copy received April 9, 1920.

HENRY RODEN,
Of Attorneys for Plaintiff.

Filed in the District Court, District of Alaska^

First Division. April 9, 1920. J. W. BeU, Clerk.

By L. E. Spray, Deputy. [372]

In the District Court for the Territory of Alaska,

Division Number One, at Juneau.

In the United States Circuit Court of Appeals, for

the Ninth Circuit.

Case No. 1768-A—District Court.

MAY MUGFORD,
Plaintiff-Defendant in Error,

VS'.

ALASKA TREADWELL GOLD MINING CO., a

Corporation,

Defendant-Plaintiff in Error.

Petition for Writ of Error.

To the Honorable ROBERT W. JENNINGS, Judge

of the District Court for the District Court for

the Territory of Alaska, Division No. 1.

Comes now the above-named Alaska Treadwell

Gold Mining Co., a corporation, the plaintiff in error

herein, by its attorneys, Hellenthal & Hellenthal, and

complains that in the record and proceedings had in

the District Court for the Territory of Alaska, Divi-

sion Number One, in case No. 176&-A, May Mugford,
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plaintiff and defendant in error, against the Alaska

Treadwell Gold Mining Co., a corporation, defendant

and plaintiff in error, and also in the rendition of the

judgment in said cause in the District Court for the

Territory of Alaska, Division Number One, against

the Alaska Treadwell Gold Mining Co., on the 24th

day of February, 1920, in the sum of $13,500.00, with

interest thereon at the rate of 8 per cent per annum

from the date until paid, together with costs, mani-

fest error hath happened to the great damage of the

Alaska Treadwell Gold Mining Co., as will more fully

appear from the assignment of errors filed herewith.

WHEEEFORE the Alaska Treadwell Gold Min-

ing Co., prays for the allowance of a writ of error, and

for an order fixing the amount of the bond in said

cause, and for such other orders and [373] pro-

cesses as may cause the said errors to be corrected by

the United States Circuit Court of Appeals for the

Ninth Circuit.

Dated this 9th day of April, A. D. 1920.

HELLENTHAL & HELLENTHAL,
Attorneys for Alaska Treadwell Gold Mining Com-

pany.

Received copy April 9th, 1920.

HENRY RODEN,
Of Attorneys for Plaintiff.

Filed in the District Court, District of Alaska,

First Division. J. W. Bell, Clerk. By L. E. Spray,

Deputy. [374]
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In the District Court for the Territory of Alaska,

Division Number One, at Juneau.

In the United States Circuit Court of Appeals, for

the Ninth Circuit.

Case No. 1768-A—District Court.

MAY MUGFOED,
Plaintiff-Defendant in Error,

vs.

ALASKA TREADWELL GOLD MINING CO., a

Corporation,

Defendant-Plaintiff in Error,

Order Allowing Writ of Error and Fixing Amount
of Supersedeas and Cost Bond.

This matter coming on to be heard on the petition

of the Alaska Treadwell Gold Mining Co., a corpora-

tion, for a writ of error, and the assignment of error

having been regularly filed with said petition, the

writ of error is hereby allowed as prayed for in said

petition and the amount of the supersedeas and cost

bond is fixed at FIETEEN THOUSAND ($15,-

000.00) DOLLARS to be approved by the Court or

the clerk thereof.

Dated this 9th day of April, A. D. 1920.

ROBERT W. JENNINGS,
Judge.

O. K. as to form.

HENRY RODEN,
Of Attorneys for Plaintiff.

Entered Court Journal No. P, page 348.
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Filed in the District Court, District of Alaska,

First Division. April 9, 1920. J. W. Bell, Clerk,

By
, Deputy. [375]

In the District Court for the Territory of Alaska,

Division Number One, at Juneau.

In the United States Circuit Court of Appeals, for

the Ninth Circuit.

Case No. 1768^A—District Court.

MAY MUGFORD,
Plaintiff-Defendant in Error,

vs.

ALASKA TREADWELL GOLD MINING CO., a

Corporation,

Defendant-Plaintiff in Error.

Writ of Error.

United States of America,—ss.

The President of the United States of America to the

Honorable ROBERT W. JENNINGS, Judge of

the District Court for the Territory of Alaska,

Division Number One, GREETING.
Because of the record and proceedings, and also in

the rendition of the judgment of a plea, which in the

said District Court, Division Number One thereof,

.before you, between May Mugford, as plaintiff, and

the Alaska Treadwell Gold Mining Company, a cor-

poration, as defendant, a manifest error hath hap-

pened to the great prejudice and damage of the said
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Alaska Treadwell Gold Mining Co., a corporation, as

set forth and appears by the petition herein.

We, being willing that error, if any hath happened,

shoud be duly corrected and full and speedy justice

done the parties aforesaid in this behalf, do command

you, if judgment be therein given, that then under

your seal distinctly and openly you send the records

^nd proceedings aforesaid with all things concerning

the same to the Justices of the United States Circuit

Court of [376] Appeals for the Ninth Circuit, in the

aitj of San Francisco, in the State of California,

together with this writ, so as to have the same at said

place and said Circuit on or before thirty days from

the date hereof that the record and proceedings

aforesaid being inspected the said Circuit Court of

Appeals may cause further to be done therein to cor-

rect those errors what of right and according to the

laws and customs of the United States, should be

done.

WITNESS' the Honorable EDWARD D. WHITE,
Chief Justice of the Supreme Court of the United

States, this 9th day of April, A. D. 1920.

ATTEST my hand and the seal of the District

Court for the Territory of Alaska, Division Number
One, at the clerk's office, at Juneau, on the day and

year last above v^ritten.

[Seal] J. W. BELL,
Clerk of the District Court for the Territory of

Alaska, Division No. One.

Approved this 9th day of April, A. D. 1920.

ROBERT W. JENNINGS,
i

Judge.
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Service admitted this 9 day of April, A. D. 1920.

HENEY RODEN,
Of Attorneys for Plaintiff and Defendant in

Error.

Filed in the District Court, District of Alaska,

First Division. Apr. 9, 1920. J. W. Bell, Clerk.

By , Deputy. [377]

In the District Court for the Territory of Alaska^

Division Number One, at Juneau.

In the United States Circuit Court of Appeals, for

the Ninth Circuit.

Case No. 1768-A—District Court.

MAY MUGFORD,
Plaintiff-Defendant in Error,

vs.

ALASKA TREADWELL GOLD MINING CO., a

Corporation,

Defendant-Plaintiff in Error.

Bond on Writ of Error.

KNOW ALL MEN BY THESE PRESENTS^,

That we, the Alaska Treadwell Gold Mining Co., a

corporation, as principal, and John Reck and P. R.

Bradley, as sureties, are held and firmly bound unto

May Mugford in the just and full sum of $15,000.00,

to be paid to the said May Mugford, to which pay-

ment, well and truly to be made, we bind ourselves,

our heirs, executors and administrators, jointly and

severally by these presents. Signed and sealed with
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our seals and dated this 9th day of April, A. D. 1920.

WHEREAS, lately in the District Court for the

Territory of Alaska, Division Number One, in an ac-

tion therein pending between May Mugford, as plain-

tiff, and the Alaska Treadwell Gold Mining Co., a

corporation, as defendant, being cause No. 1768-A in

said court, a judgment was rendered against the said

Alaska Treadwell Gold Mining Co., in the sum of

$13,500.00 and costs, and the said Alaska Treadwell

Gold Mining Co., a corporation, having obtained a

writ of error and filed a copy thereof in the clerk's

office to reverse the judgment in the foregoing action

and the citation directing the said May Mugford and

admonishing her to be [378] and appear at the

session of the United States Circuit Court of Appeals

for the Ninth Circuit to be holden in the city of San

Erancisco, State of California, within thirty days

from the date and approval of this bond.

Now, the condition of the above obligation is such

that if the Alaska Treadwell Gold Mining Co., a cor-

poration, shall prosecute said writ of error to effect

and answer all damages and costs if it fail to make

its said plea good, then and in that event the above

obligation to be void; otherwise to remain in full

force and effect.

ALASKA TREADWELL GOLD MINING
CO. (Seal)

By P. R. BRADLEY,
The Consulting Engineer.

P. R. BRADLEY, (Seal)

JOHN RECK, (Seal)

Sureties.
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The above bond and sureties thereon are satisfac-

tory.

HENEY EODEN,
Of Attorneys for Plaintiff and Defendant in

Error.

The above and foregoing supersedeas and cost bond

is hereby duly approved, not only as to form but as

to sureties thereon.

Dated this 9th day of April, A. D. 1920.

EGBERT W. JENNINGS,
District Judge.

Filed in the District Court, District of Alaska,

First Division. Apr. 9, 1920, J. W. Bell, Clerk.

By , Deputy. [379]

In the District Court for the Territory of Alaska,

Division Number One, at Juneau.

In the United States Circuit Court of Appeals for

the Ninth Circuit.

Case No. 1768-A—District Court.

MAY MUGFORD,
Plaintiff-Defendant in Error,

vs.

ALASKA TEEADWELL GOLD MINING CO., a

Corporation,

Defendan1>-Plaintiff in Error.
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Citation on Writ of Error.

The President of the United States of America to

May Mugford, the Above-named Plaintiff and

Defendant in Error, GREETING:
You are hereby cited and admonished to be and

appear in the United States Circuit Court of Appeals

for the Ninth Circuit, to be holden in the city of San

Francisco, State of California, within thirty days

from the date of this citation, pursuant to a writ of

error filed in the clerk's office of the District Court

for the Territory of Alaska, Division Number One,

wherein the Alaska Treadwell Gold Mining Com-

pany, a corporation, is the plaintiff in error and you,

the said May Mugford, are the defendant in error, to

show cause, if any there be, why the judgment in said

writ of error mentioned should not be corrected and

speedy justice done to the parties in that behalf.

WITNESS the Honorable EDWARD D. WHITE,
Chief Justice of the Supreme Court of the United

States of America, this 9th day of April, A. D. 1920,

and of the Independence of the United States the

144th.

ROBERT W. JENNINGS',
Judge.

Service of the foregoing citation admitted this 9

day of April, 1920.

HENRY RODEN,
Of Attorneys for Plaintiff and Defendant in

Error.

Filed in the District Court, District of Alaska,

First Division. Apr. 9, 1920, J. W. Bell, Clerk.

By , Deputy. [380]
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In the District Court for the District of Alaska, Divi-

sion Number One, at Juneau.

Case No. 1768-A.

MAY MUGFORD,
Plaintiff,

vs.

ALASKA TEEADWELL GOLD MINING CO., a

Corporation,

Defendant.

Praecipe for Transcript of Record.

To the Clerk of the District Court for the District of

Alaska, Division Number One

:

You will kindly prepare a transcript of the record

in the above-entitled cause and transmit the same to

the Circuit Court of Appeals for the Ninth Circuit,

to be used in the hearing upon the writ of error here-

in, said transcript to include

:

A copy of the amended complaint.

A copy of the answer to amended complaint.

A copy of the reply.

A copy of the bill of exceptions.

A copy of stipulation and order ordering that origi-

nal exhibits be made part of record and trans-

mitted.

All original exhibits.

A copy of the judgment.

A copy of the assignments of error.

A copy of the petition for v^it of error, together with

the order allowing the writ of error.

A copy of the writ of error.
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A copy of tlie supersedeas and cost bond, together

with the original citation with the acknowledg-

ment of service thereon by the appellee.

A copy of this praecipe. [381]

All of which is to be prepared with a view of trans-

mitting the same to the United States Circuit Court

of Appeals for the Ninth Circuit within the time lim-

ited by the rules of that court.

Dated this 12th day of April, 1920.

HELLENTHAL & HELLENTHAL.
Attorneys for Alaska Treadwell Gold Mining Com-

pany.

Filed in the District Court, District of Alaska,

First Division. Apr. 13, 1920. J. W. Bell, Clerk.

By L. E. Spray, Deputy. [382]

In the District Court for the District of Alaska, Divi-

sion No. 1, at Juneau.

Certificate of Clerk U. S. District Court to

Transcript of Record.

United States of America,

District of Alaska,

Division No. 1,—ss.

I, J. W. Bell, Clerk of the District Court for the

District of Alaska, Division No. 1, hereby certify that

the foregoing and hereto attached 385 pages of type-

written matter, numbered from one to 382, both in-

clusive, constitute a full, true, and complete copy, and

the whole thereof, of the record prepared in accord-

ance with the praecipe of attorneys for defendant

and plaintiffs in error, on file in my office and made
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a part hereof, in Cause No. 1768^-A, wherein May
Mugford is plaintiff and defendant in error and

Alaska Treadwell Gold Mining Company, a corpora-

tion, is defendant and plaintiff in error.

I further certify that the said record is by virtue

of the writ of error and citation issued in this cause,

and the return thereof in accordance therewith.

I further certify that this transcript was prepared

by me in my office, and that the cost of preparation,

examination and certificate amounting to One Hun-

dred Seventy-four and 70/100 Dollars ($174.70) has

been paid to me by counsel for plaintiff in error.

IN WITNESS' WHEREOF I have hereunto set

my hand and the seal of the above-entitled court this

28th day of April, 1920.

[Seal] J. W. BELL,
Clerk.

By L. E. Spray,

Deputy.

[Endorsed]: No. 3492. United States Circuit

€ourt of Appeals for the Ninth Circuit. Alaska

Treadwell Gold Mining Company, a Corporation,

Plaintiff in Error, vs. May Mugford, Defendant in

Error. Transcript of Record. Upon Writ of Error

to the United States District Court for the District

of Alaska, Division No. 1.

Filed May 10, 1920.

F. D. MONCKTON,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.

By Paul P. O'Brien,

Deputy Clerk.
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Plaintiff's Exhibit "C."
TREADWELL CLUB BOLL-CALL.

1917.

12th

Name. March. Apr.

L. H. Metzgar, A P
James Cliristoe, A P
D. J. Kinzie, P P
H. A. Pinger, A A
O. J. Paul, A A
Mark Smith, A A
N. Anderson, A P
C. W. Johnson, P A
James Daniels, P P
J. N. Stoody, P P
L. S. Ferris, P P
David Brown, A P

May. June. July. Aug. Sept.

[385]
STANDING COMMITTEES.

EXECUTIVE. Gabriel Paul.

L. H. Metzgar, Pres. BOWLING ALLEYS.
H. A. Pinger, Vice Pres. Jas. Daniels.

Jas. Christoe, Tres.

D. J. Kinzie, Secy.

LIBRAEY.
J. N. Stoody.

N. Anderson.

REPAIRS & IMPROVE-
MENTS.
0. W. Johnson.

1. D. Carpenter

P. R. Bradley.

L. S. Ferris.

D. J. KINZIE.
SPORTS.

C. W. JOHNSON.
Jack Wilson.

Jack Johnson.

CIGAR STAND.
L. S. Ferris.

D. Brown.

J. Christoe.
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READING ROOM. DANCE.

Jas. Daniels. L. S. Ferris.

D. J. Kinzie. Ben Learning.

BILLIARDS & POOL. D. J. KINZIE.

David Brown.

ORDER OF BUSINESS.

1. RoU-Call.

2. Reading of minutes.

3. Report of Treasurer.

4. Report of Secretary.

5. Report of Standing Committees.

6. Report of Special Committees.

7. Unfinished Business.

8. Bills & Communications.

9. New Business.
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STANDING COMMITTEES.
Dec. 8, 1913.

EXECUTIVE. D. J. Kinzie.

R. G. Wayland, Pres. BILLIARD & POOL
D. B. Veasie, Vice Pres. ROOM
Jas. Christoe, Treas. Daniel Webster.

D. J. Kinzie, Secy. David Brown.

DARK ROOM. Gabriel Paul.

J^^ Christoe. BOWLING ALLEYS
it7 87 Ferris, Jas. Daniels.

grBr Combest, L. S. Ferris.

Discharged 1/11/15. D. J. Kinzie.

LIBRARY. SPORTS.
D. B. Veasie. C. W. Johnson.

J. N. Stoody. Wt E^ Lindsay.

Nels. Anderson. Jack Wislon.

REPAIRS AND IM- Jack Johnson.

PROVEMENTS. CIGAR STAND.
C. W. Johnson. L. S. Ferris,

^ At Kinzie. D. Brown.

I. D. Carpenter. J. Christoe.

P. R. Bradley. DANCES.
READING ROOM. L. S. Ferris.

D. B. Veasie. Ben Learning.

Jas. Daniels. D. J. Kinzie.

ORDER OF BUSINESS.
1. Roll-Call.

2, Reading of minutes.

3. Report of Treasurer.

4. Report of Secretary.

5. Report of Standing Committees.
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6. Reports of Special Committees.

7. Unfinished business.

8. Bills and communications.

9. New Business.

Treadwell, Alaska, November 12, 1917.

The regular meeting of the board of Directors of

the Treadwell Club was held on the above date^^ with

Mr. L. H. Metzgar in the chair.

At Roll-Call the following members were present

:

L. H. Metzgar, James Stoody, Chas. Johnson, Nels

Anderson, Gabriel Paul, Jas. Christoe, L. S. Ferris

and D. J. Kinzie.

The minutes of a regular meeting of the Board of

Directors which was held on Sept. 19th, was read and

accepted.

The treasurer's report showed a credit balance of

$61.30 for the month ending October 31, 1917.

The question of taxes on admissions to the picture

show was brought up and discussed at length, Mr.

Metzgar stated that Mr. HellenthalZ was of the opnion

that it would only be necessary to charge a If^ war tax

on all employees attending the shows on evenings

that was contracted by the T. Club with the Lyric

Management. Mr. Metzgar also stated that the Club

would take care of the amount of tax as caJiTged to

employees. It was suggested that Mr. Hellenthal be

given more time to get data on law before final action

is taken.

No report on Committee for adjusting the list of

papers in the Club.

Mr. Ferris as Manager of the Lyric Theatre re-

quested that Firemans shows on the 2nd, and 4th.
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Pridays in each month be dispensed with and same

be stricken from the contract.

After considerable discussion on this subject, it

was regularly moved and seconded that the Com-

mittee on Pictures handle this matter. Motion lost.

It was regularly moved, seconded and carried that

the Chair be instructed to take up the matter of dis-

pensing with the Friday evening shows, with the

Management of the T. Company and whever action

they take would be considered by the Committee on

Pictures.

It was regularly moved and seconded that The

Treadwell Club Band be allowed $20 per month, said

amount to be drawn from the funds of the Treadwell

Club. Motion lost.

Meeting adjourned.

DAVID J. KINZIE,
Secretary.

September 19, 1917.

A special meeting of the board of directors of the

Treadwell Club was held on the above date at 3 :45

with Mr. L. H. Metzgar in the chair.

The following members were present : L. H. Metz-

gar, Jas. Stoody, Nels Anderson, Chas. Johnson,

Mark Smith, L. S. Ferris, G-. Paul, J. Christoe and

D. J. Kinzie.

The chair announced that a petition had been cir-

culated among the employees which read as follows

:

"If the employees of the Alaska Treadwell, Alaska

Mexican, and Alaska United Gold Mining Companies

are agreeable, the Treadwell Club will be revived to

the extent of having free picture shows at the Lyric
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each Saturday night, and a free smoker each second

and fourth Friday of the month. In addition, the

billiard room will be maintained, and the subscription

to the newspapers and magazines continued.

For the above, and other privileges, a fee of fifty

cents per month will be charged to cover the expense,

but no action in the matter will be taken unless the

employees voluntarily agree that fifty cents per

month be withheld from their wages, for the purpose

of reviving the Club as outlined above.

Will you please express your opinion, and state

whether you are, or not, agreeable to reviving the

Treadwell Club, and contributing fifty cents per

month toward its maintenance. 96% of the em-

ployees have expressed their approval. In view of

this fact and on the strength of the petition as signed

it was regularly moved, seconded and carried that the

chair appoint a committee of three to make arrange-

ments for getting pictures and etc., with full power

to act. The chair appointed Nels Anderson, Chas.

Johnson and D. J. Kinzie on this committee.

It was regularly moved, seconded and carried that

the Secretary be instructed to submit in writing a

monthly statement of receipts and disbursements of

the Treadwell Club and that a copy of same be posted

on the black board at the Club Room.

It was moved, seconded and carried that the chair

appoint a committee of three to cut out certain

papers and magazines that were not in use at the

Club. The chair appointed Jas. Stoody, L. S. Ferris

and D. J. Kinzie on this committee.
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Their being no further business the meeting ad-

journed.

D. J. KINZIE,
Secretary.

Treadwell, Alaska, May 14, 1917.

Did NOT HAVE A MBETING AS TKEIR WAS
NOT A QUORUM PRESENT.
MEMBERS PRESENT: L. H. Metzgar, D. J.

Kinzie, L. S. Ferris, James Stoody, James Christoe,

Mark Smith.

Treasurer's report shows a debit balance for the

month of April of $684.27.

Treadwell, Alaska, April 9, 1917.

Meeting called to order at 4 P. M. by Chairm,

L. H. Metzgar.

At RoU-Call the following were absent:—H. A.

Pinger, O. J. Paul, Mark Smith, C. W. Johnson.

The Secretary and Treasurer were unable to sub-

mit their report for the month of March owing to the

fact that the books at main office were not posted.

It was regularly moved, seconded and carried that

the Secretary be instructed to purchase a suitable

sign for Barber Shop, not to exceed $5.00.

Meeting adjourned.

Respectfully submitted,

DAVID J. KINZIE,
Secretary.

Treadwell, Alaska, March 12, 1917.

DID NOT HAVE A MEETINO AS THEIi?

WAS NOT A QUORUM PRESENT.
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MEMBERS ABSENT: L. H. Metzgar, H. A.

Pinger, Mark Smith, N. Anderson, Gabriel Paul,,

David Brown, James Christoe.

Treasurer's report shows a debit balance for the

month of February of $471.19.

DAVID J. KINZIE,

Secretary.

Treadwell, Alaska, February 12, 1917.

DID NOT HAVE A MEEfTING AS THE/i?

WAS NOT A QUORUM PRESENT.
MEMBERS ABSENT : James Christoe, H. A.

Pinger, Mark Smith, N. Anderson, C. W. Johnson^

David Brown.

Treasurer's repor shows a debit baZnce for the

month of January of $260.85.

A letter was submitted to the Board of Directors

from the Southern Slavonian Unity Relief Society of

Treadwell requesting that the Club subscribe for the

"Croation World" and discontinue the subscription

to the "Narodni List."

50 books were ordered on January 20th for the

Treadwell Club Library.

D. J. KINZIE,
Secretary.

Treadwell, Alaska, January 8, 1917.

The regular monthly meeting of the Board of Di-

rectors of the Treadwell Club was held on the above

date with L. H. Metzgar as President.

At Roll-Call the following were absent : H. A. Pin-

ger, Mark Smith and David Brown.

No report from Secretary or Treasurer.
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Dance Committee reported that a dance was given

by the members of the Treadwell Club on the evening

of December 30, 1916. Every one reported having a

good time. Cost $59.

It was moved, seconded and carried that this dance

committee and assistants be discharged with thanks.

It was moved seconded and carried that the Secre-

tary be instructed to order 2 books each from a list

of bofe/cs handed to him by L. H. Metzgar.

It was moved, seconded and carried that a com-

mittee of two be appointed to order new books for

the Library. The book to be ordered not later than

January 20th. The Chair appointed D. J. Kinzie,

and Theo Christian to act on that Committee.

The Cigar Stand reported a profit of $143.62 for

the month of December 1916.

Meeting adjourned.

DAVID J. KINZIE,
Secretary.

Treadwell, Alaska, December 11, 1916.

DID NOT HAVE A MEETING AS THE/i?

WAS NOT A QUORUM PRESENT.

Postponed until next regular meeting, January 8,

1917.

Profit in Cigar Stand for November, 1916, $132.69.

DAVID J. KINZIE,
Secretary.

Treadwell, Alaska, November 13, 1916.

The regular monthly meeting of the Board of

Directors of the Treadwell Club was held on the above

date with L. H. Metzgar as Pres.
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At Roll-Call the following were absent: H. A.

Pinger, Mark Smith, Chas. Johnson & James Daniels.

The Secretary's & Treasurer's reports were read

for the month of October. The statement showing

a debit balance of $148.17.

It was reported that all Library books had been re-

numbered and catalogued.

There being no further business on motion the

meeting adjourned.

DAVID J. KINZIE,
Secreatry.

Treadwell, Alaska, October 9, 1916.

DID NOT HAVE A MEETING AS THE/i?
WAS NOT A QUORUM PRES ENT.

Postponed until next regular meeting November

13, 1916.

DAVID J. KINZIE,
Secretary.

Treadwell, Alaska, September 11, 1916.

The regulra monthly meeting of the Board of

Directors of the Treadwell Club was held on the above

date with L. H. Metzgar as Pres.

At Roll-Call the following were absent: H. A.

Pinger, and Gabriel Paul.

Cigar Stand reported a loss for the month of Au-

gust of $59.48.

The Secretary's and Treasurer's reports, were

read for the month of August. The statement show-

ing a debit balance for that month of $92.35.

It was moved, seconded and carried that the club

library be closed for a certain period to gather in and

re-index all books.



vs. May Mugford. 437

There being no further business on motion the

meeting adjourned.

DAVID J. KINZIE,
Secretary.

Treadwell, Alaska, August 14, 1916.

The regular monthly meeting of the Board of

Directors of the Treadwell Club was held on the above

date with L. H. Metzgar as Pres.

At RoU-Call the following were absent: H. A.

Pinger, Nels Anderson, David Brown and J. N.

Stoody.

The Secretary's and Treasurer's reports were read

for the month of July. The statement showing a

debit balance for that month of $243.37.

Cigar stand reported a profit for the month of

June of $93.41.

The Committee on Tennis Court was discharged

with thanks.

The Committee on costs for the different depart-

ments submitted an itemized statement which was

read^ by the Sec'y. After the directors had dis-

cussed the different items it was moved, seconded and

carried that this statement be placed on file.

It was moved, seconded and carried that the Com-

mittee on Club costs be discharged with thanks.

It was moved, seconded and carried that the

monthly amount allowed by the Treadwell Club to the

band be discontinued on and after September 1, 1916.

On motion the Secretary was instructed to write

and obtain the cost of the Neddo Stationery Distrib-

utor and if price was reasonable he be instructed to

purchase one.
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There being no further business on motion the

meeting adjourned.

DAVID J. KINZIE,
Secretary.

NOTE.—Cigar Stand—Profit for July, $186 21

Dis. 75

111 21

Treadwell, Alaska, July 12, 1916.

The regular monthly meeting of the Board of Di-

rectors of the Treadwell Club was held on the above

date with L. H. Metzgar as President.

At Roll-Call the following were absent: G. J. Paid,

Mark Smith, C. W. Johnson, H. A. Pinger.

No report from the Secretary or Treasurer owing

to the fact that the books in the Main Office were not

ready to obtain the necessary data to complete our re-

ports.

No report from Cigar Stand for June.

It was moved, seconded and carried that the Secre-

tary be instructed to order the following maga-

zines:—General Electric Review and The Electric

Journal.

It was moved, seconded and carried that the Chair

appoint a committee of four to obtain and submit the

necessary information relative to the costs of the dif-

ferent departments of the Treadwell club. The chair

appointed James Christoe, D. J. Kinzie, L. S. Ferris,

and L. H. Metzgar.

The Chair reported that the building of a new ten-

nis court would not be considered this year owing to

the shortage in the club funds.
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There being no further business on motion the

meeting adjourned.

DAVID J. KINZIE',

Secretary.

Cigar Stand.—Profit for June, $93 41.

Treadwell, Alaska, June 12, 1916.

The regular monthly meeting of the Board of Di-

rectors of the Treadwell Club was held on the above

date with Mark Smith as Chairman pro tern.

At Roll-Call the following were absent:—L. H.

Metzgar, H. A. Pinger, G. Paul, J. N. Stoody, David

Brown.

The Secretary's and Treasurer's reports were read

for the month of May. The statement showing a

debit balance for that month of $49.42.

Cigar Stand reported a profit for the month of May
of $39.60.

It was moved, seconded and carried that the Com-

mittee appointed to purchase moving picture curtain

be discharged with thanks.

The committee on tennis court reported that they

had submitted plans, specifications and approximate

cost of same to Mr. Metzgar for his action in the

matter.

It was moved, seconded and carried that the Club

Manager be requested to have slide replaced in swim-

ming-tank.

It was moved, seconded and carried that the Club

Manager be instructed to make spring board at tank

safe.
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There being no further business on motion the

meeting adjourned.

DAVID J. KINZIE,
Secretary.

Treadwell, Alaska, May 15, 1916.

The regular monthly meeting of the Board of

Directors of the Treadwell Club was held on the

above date with L. H. Metzgar as President.

At Roll Call the following were absent: H. A.

Pinger and Mark Smith.

The Secretary's and Treasurer's reports were

read for the month of April, 1916. The statement

showing a debit balance for the month of April of

$12.83.

COMMITTEES: The committee appointed to pur-

chase a new moving picture curtain reported that

curtain arrived and same had been placed in use.

The committee on band concerts reported that a

concert would be given once each month.

The Cigar Stand reported a profit for the month

of April of $83.01.

The Secretary reported that cost of furnishing

fikns for the club had been raised from $60.00 to

$100.00 per month to date from May 1st. This

would include one-feature film each month.

The Chair appointed a committee of three consist-

ing of L. S. Ferris, Chas. Johnson and D. J. Kinzie

to draw up plans and specifications for a proposed

new tennis court and submit same to Mr. L. H. Metz-

gar at the earliest date possible.
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There being no further business on motion the

meeting adjourned.

D. J. KINZIE,

Secretary.

Treadwell, Alaska, April 10', 1916.

The regular monthly meeting of the Board of

Directors of the Treadwell Club was held on the

above date with L. H. Metzgar as President.

At roll-calL the following were absent: G. J. Paul,

Jas. Daniels, L. S. Ferris, David Brown and H. A.

Pinger.

The Secretary's and Treasurer's reports were read

for the month of March, 1916. The statement

showing a debit balance for the month of $224.33.

Special Committees: The committee appoiated to

select books for the Library submitted a list of books

to be ordered. The Secretary was instructed to or-

der them at the earliest date possible.

The committee on purchasing a new moving pic-

ture curtain reported that curtain had been ordered.

Bills & Communications: A communication from

Mr. F. A. Hammersmith in reference to insuring

Treadwell Club employees, and quoting rates in the

Maryland Casualty Company was read. It was

moved, seconded and carried to have Mr. Pinger in-

struct Mr. Hammersmith to have the club employees

insured as per rates quoted.

The Chair appotated D. J. Kinzie and himself as

a committee to see that the T. Band give a concert

in the Treadwell Club once each month, the first

concert to be given on the evening of April 18th,
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It was moved, seconded and carried that the Chair

appoint a committee of one to look after the moving

pictures with full power to act. The chair ap-

pointed D. J. Kinzie.

It was moved, seconded and carried that the sec-

retary be instructed to order one set of billiard balls.

There being no further business on motion the

meeting adjourned.

D. J. KINZIE,

Secretary.

Cigar Stand reported a profit for the month of

March of $62.11.

Treadwell, Alaska, March 13, 1916.

The regular monthly meeting of the Board of Di-

rectors of the Treadwell Club was held on the above

date with Mark Smith as Chairman pro tem.

At Roll-call, L. H. Metzgar, H. A. Pinger, Jas.

Daniels, Dave Brown and dabriel Paul were absent.

The Secretary's and Treasurer's reports were read

for the month of February, 1916. The statement

showing a debit balance for the month of $163.36.

Special Committees : A committee on International

Bowling Tournament reported that tournament was

ended.

The committee on revising the list of papers and

magazines in the reading room submitted a list of

papers not to be ordered after present subscription

ran out. It was moved, seconded and carried that

this list be accepted.

The chair appointed James Christoe, James

Stoody and Chas. Johnson as a committee to select
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books from the lists submitted, to be ordered at the

earliest possible date.

It was moved, seconded and carried that this com-

mittee be authorized to extend $100.00 on order for

books.

It was moved, seconded and carried that the com-

mittee on revising the papers and magazines in the

reading-room be discharged with thanks.

A committee of one consisting of D. J. Kinzie re-

ported that he had an interview with the Band

Leader, Paul Kegel and that the leader has promised

to give a band concert in the club at least once a

month.

It was moved and seconded that D. J. IQnzie be

discharged from this committee as he had fulfilled

his duties. Motion lost.

Cigar Stand reported a profi.t for the month of

February of $62.11.

There being no further business on motion the

meeting adjourned.

DAVID J. KINZIE,

Secretary.

Treadwell, Alaska, February 14, 1916.

The regular monthly meeting of the Board of Di-

rectors of the Treadwell Club was held on the above

date with L. H. Metzgar as Chairman.

At Roll-call H. A. Finger was absent.

The Secretary and Treasurer's reports were read

for the month of January, 1916. The statement

showing a debit balance for the month of $366.45.
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The Cigar Stand reports a profit of $63.92 for the

month of January, 1916.

Special Committee : A committee consisting of

Stoody and Daniels and Kinzie were appointed dur-

ing the month to take charge of the International

Bowling Tournament. They report that the tourna-

ment is under way. The team has two more games

to bowl as per schedule.

Standing Committees: None.

Bills and Communications: None.

Unfinished Blisiness: None.

New Business: It was suggested that instead of

ordering new books for the Library every two or

three years, that a list of 25 or 30 books be ordered

every two months. The Directors were asker to

submit a list of about 50 books at the next regular

meeting.

It was moved, seconded and carried that a com-

mittee be appointed to revise the list of papers in

the reading-room. The chair appointed Stoody,

Anderson and Ferris on this committee.

The chair appointed Kinzie a committee of one

to see that the Band gives a monthly concert at the

club.

It was moved, seconded and carried that the Presi-

dent be authorized to purchase a new moving picture

curtain for the Treadwell Club.

There being no further business on motion the

meeting adjourned.

DAVID J. KINZIE,

Secretary.
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Treadwell, Alaska, Jan. 10, 1916.

The regular monthly meeting of the Board of Di-

rectors of the Treadwell Club was held on the above

date with L. H. Metzgar as Chairman.

At Roll-call the following were absent: H. A.

Pinger.

The Secretary and Treasurer's reports were read

for the month of December, 1915. The statement

showing a credit balance for the month of December

of $147.68.

Cigar Stand Committee reports a credit balance

of $84.88 for the month of December and a credit

balance of $2.78 for Nov., 1915. They report a profit

of $255.09 for the year 1915.

Special Committees: None.

Standing Committees : No reports.

Bills & Communications: None.

New Business: None.

Meeting adjourned.

DAVID J. KINZIE,

Secretary.

Treadwell, Alaska, Dec. 13, 1915.

The regular meeting of the Board of Directors

of the Treadwell Club was held on the above date

with James Daniels as Chairman, pro tem.

At Roll-call, R. G. Wayland, C. W. Johnson &
David Brown were absent.

Mr. R. G. Wayland resigned as Chairman and a

member of the Board of Directors.

It was moved, seconded and carried that James

Daniels act as Chairman pro tem.
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The Secretary's and Treasurer's reports for the

month of November were read and accepted as read.

The statement ^showing 'a oredit ibalance for the

month of Nov. of $29.48.

Cigar Stand Committee : No report.

iSpecial Committees : None.

Bills & Communications: None.

New Business : On motion Mr. L. H. Metzgar was

elected a director and Chairman of the Board of

Directors to fill place made vacant by the resignation

of Mr. R. G. Wayland.

On Motion Mr. H. A. Pinger was elected Vice-

president of the Board of Directors.

It was moved, seconded and carried that the Dance

Committee be igiven full power to act in reference

to the New Year's Eve dance to be given at the

Treadwell Club by its members.

It was moved that the Secretary be instructed to

make out suitable notices to be placed in each of

the books in the Treadwell Library. Motion carried.

It was moved and seconded that the President

(Mr. Metzgar) be empowered to appoint new mem-

bers of the various standing committees, from the

Board of Directors and that the old standing com-

mittees be discharged. Motion carried.

There being no further business, on motion the

meeting adjourned.

DAVID J. KINZIE,

Secretary.
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November 15, 1915.

The regular meeting of the Board of Directors of

the Treadwell Club was held on the above date at

3:45 P. M. with R, G. Wayland presiding.

At Roll-call James Daniels was absent.

The Secretary's statement for the month of Octo-

ber, 1915, was read and approved. The statement

showing a debit balance for the month of October

of $120.30.

CIGAR STAND COMMITTEE: Reports a profit

of $6.04 for the month of September and a profit of

$45.00 for the month of Oct.

BUILDING & REPAIR COMMITTEE. Re-

ports that repairs to Bowling Alleys was completed.

Bills & Communications: A Communication from

the Douglas Island Labor Union dated Nov. 9th, re-

questing that the members of the Treadwell Club

be allowed the privele^ges of the shower baths, in the

Natatorium, on Fridays between the hours of 7 A. M.

and 9 A. M., was read and ordered placed on file.

It was moved and seconded that the above request

be granted. Motion lost.

Moved and seconded that Natatorium be open to

ladies from 8 A. M. to 10 P. M. on Fridays and that

a notice be printed to that effect and placed on the

entrance door to the Natatorium. Carried.

There being no further business on motion the

meeting adjourned.

DAVID J. KINZIE,

Secretary.

October 11, 1915.

The regular meeting of the Board of Directors of
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tlie Treadwell Club was held on the above date at

3.45 P. M. with R. Gr. Wayland presiding.

At Roll-call James Christoe was absent.

The Secretary's statement was read and approved;

the statement showing a credit for the month of

September, 1915, of $70.38.

No report from Treasurer.

Cigar Stand Committee : No report.

Building & Repair Committee: Reports that re-

pairs to Bowling Alleys nearly completed.

Bills & Communications : None.

M. Benson and H. A. Finger's names were placed

in nomination for Director with the result that H. A.

Pinger was elected.

There being no further business, on motion the

meeting adjourned.

DAVID J. KINZIE,

Secretary.

September 13, 1915.

The regular monthly meeting of the Board of Di-

rectors of the Treadwell Club was held on the above

date at 3 :45 P. M. with R. G. Wayland presiding.

At Roll-call, James Daniels and David Brown

were absent.

The Secretary's statement and the Treasurer's re-

port were read and approved; the statement show-

ing a credit balance for the month of August of

$205.49.

Bills & Communications : None.

Cigar Stand Committee : Reported a profit for the

month of August of $28.95.
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New Business: It was moved and seconded that

one horizontal bar and two new tennis nets be or-

dered. Carried.

It was moved and seconded that the Secretary be

instructed to draw a draft in favor of the Alaska

Treadwell Gold Mining Co. for $4,491.38 to balance

Treasurer's books to date. Carried.

It was moved and seconded that the list of new

books to be ordered by the Library Committee be

closed on Sept. 30, 1915. Carried.

There being no further business, on motion, the

meeting adjourned.

DAVID J. KINZIE,

Secretary.

Treadwell, Alaska, August 9, 1915.

The regular monthly meeting of the Board of Di-

rectors of the Treadwell Club was held on the above

date at 3 :45 P. M. with R. G. Wayland presiding.

At Roll-call, James Stoody was absent.

No report from Secretary or Treasurer.

Bills & Communications: None.

Cigar Stand Committee : Reported a profit for the

month of June of $27.20 and a profit for the month

of July of $96.46. This report was ordered returned

to Cigar Stand Committee for correction.

Building & Repair Committee: Reported that

Dark Room has been built. They also reported that

the Bowling Alleys would be repaired as soon after

the Fireman's Ball as possible.

Unfinished Business: It was moved and seconded

that application of Mr. L. S. Foreman for leasing
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the Cigar Stand be denied. Carried.

D. B. Veasie tendered his resignation as a Director

which on motion Was accepted.

There being no further business, on motion, the

meeting adjourned.

DAVID J. KINZIE,

Secretary.

Treadwell, Alaska, July 12, 1915.

The regular monthly meeting of the Board of Di-

rectors of the Treadwell Club was held on the above

date at 3 :45 P. M. with R. d. Wayland presiding.

At Roll-call Veasie, Paul, Daniels and Brown were

absent.

The Secretary's statement and the Treasurer's

report were read and approved; the statement show-

ing a credit balance for the month of June of

$13,117.30.

Bills & Communications: Bill T. Store amounting

to $752.05 was submitted to the Directors and the

Secretary was instructed to draw a draft in favor of

the A. T. G. M. Co. to cover this amount.

A Communication was received and read from

L. W. Foreman relative to leasing the T. Club Cigar

Stand. This application was ordered placed on file.

It was moved and seconded that that this applica-

tion be placed on the table to be acted upon at next

regular meeting. Carried.

A Communication was received from Paul Kegal,

leader of the Treadwell Club Band asking that his

monthly salary as Instructor of the band be in-

creased from $30 to $60' per month. This applica-
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tion was read and ordered placed on file. It was

moved and seconded that he be allowed $50' per

month. Carried.

A petition signed by 25 members of the Treadwell

Club, asking that a developing and printing room

be built in one of the buildings of the Treadwell

Club, was read. It was moved and seconded that

this request be. granted and that the Building & Re-

pair Committee work in conjunction with Mr. Com-

best in fitting up a Dark Room in the Gjrmnasium.

Carried.

BOWLINGl & ALLEY COMMITTEE: Reported

that the alleys were in bad shape.

CIGAR STAND COMMITTEE: No report.

NEW BUSINESS: It was moved and seconded

that the Bowling Alleys received the necessary re-

pairs to put them in first-class shape and that the

Building & Repair Committee be in charge of this

work. Carried.

There being no further business, on motion the

meeting adjourned.

DAVID J. KINZIE,

Sec'y.

Treadwell, Alaska, June 14, 1915.

The regular monthly meeting of the Board of Di-

rectors of the Treadwell Club was held on the above

date at 3 :45 P. M. with R. G. Wayland presiding.

At Roll-Call James Christoe and James Daniels

were absent.

The Secretary's statement and the Treasurer's Re-

port were read and approved ; the statement showing!
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a credit balance for the month og May of $18.71.

Bills ,& Communications : Bill of T. Store amount-

ing to $888.94 was submitted to the Directors and the

Secretary was instructed to draw a draft in favor of

the A. T. G. M. Co. to cover this amount.

A letter was received and read from Ed. Christoe,

Mgr. of Cigar Stand relative to the hours of the Cigar

Stand and also a suggestion in reference to handling

Ice cream and soft drinks. The Secretary was in-

structed to return this written communication to Mr.

•Christoe as it should have been submitted to the C^gar

Stand Committee instead of sent direct to the Board

of Directors. No other action was taken in this

matter.

Cigar Stand Committee reported a loss of $4.09 for

the month of May 1915.

It was moved and seconded that the Chairman of

the Cigar Stand Committee have full charge of the

Cigar stand that all clerks including the Mgr. of the

Cigar Stand must receive all their instructions from

him. Carried.

It was moved and seconded that an additional 6 ft.

wire fence be placed around the Tennis court and

that the lines be re-marked. Carried.

The Secretary reported that a complete list of

papers and magazines had been posted in the reading

room.

There being no further business on motion the

meeting adjourned.

DAVID J. KINZIE,
Secy
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Treadwell, Alaska, May 10, 1915.

The regular monthly meeting of the Board of Di-

rectors of the Treadwell Club was held on the above

date at 3 :45 P. M. with R. G. Wayland presiding.

At Roil-Call the fallowing were absent:—Mark
Smith, C. W. Johnson, Jas. Daniels, J. N. Stoody and

David Brown.

The Secretary's statement and the Treasurer's re-

port were read and approved ; the statement showing

a credit for the month of April of $20.64.

Bills & Communications : Bill of T. Store amount-

ing to $806.36 was submitted to the Directors and the

Secretary was instructed to draw a draft in favor of

the A. T. G. M. Co. to cover this amount.

Cigar Stand Committee reported a loss of $10.87

for the month of April, 1915.

It was moved and seconded that the hours of the

Cigar Stand be changed as follows. Open at 8 A. M.

to 9 :30 P. M. The regular clerk in the Cigar Stands

hours are to be 10 A. M. to 12 M. 1 :30 P. M. to 5 :30

P. M. and 6:30 P. M. to 9 :30 P. M. Janitor to open

up at 8 A. M. and to releave regular man for his

meals.

It was moved and seconded that the Secretary be

instructed to make out a complete list of all papers

and magazines received for the Club and to post same

in reading room. Carried.

There being no further business on motion the

meeting adjourned.

DAVID J. KINZIE,
Sec'y.
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Treadwell, Alaska, April 12, 1915.

The regular monthly meeting of the Board of Di-

rectors of the Treadwell Club was held on the above

date at 3 :45 P. M. with R. G. Wayland presiding.

At Roll-Oall J. Christoe, L. S. Ferris & Dave
Brown were absent.

The Secretary's statement and the Treasurer's Re-

port were read and approved ; the statement showing

a debit for the month of March of $182.23.

Bills & Communications : Bill of T. Store amount-

ing to $1134.73 was submitted to the Directors and the

Secretary was instructed to draw a draft in favor of

the A. T. G. M. Co. to cover this amount.

A letter was read from the Douglas Labor Union

requesting that in the future, salt water instead of

fresh water be used in filling the swinuning tank.

This letter was turned over to the Executive Commit-

tee for their action in the matter.

Cigar Stand Committee reported a loss of $0.18 for

the month of March, 1915.

There being no further business on motion the

meeting adjourned.

DAVID J. KINZIE,
Sec'y.

Treadwell, Alaska, March 15, 1915.

The regular monthly meeting of the Board of Di-

rectors of the Treadwell Club was held on the above

date at 3 :45 P. M. with R. G. Wayland presiding.

At Roll-Call all were present.

The Secretary's statement and the Treasurer's Re-

port were read and approved, the statement show-

ing a debit for the month of February of $365.44.
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Bills & Communications :—Bill of T. Store amount-

ing to $1127.56 was submitted to tlie Directors and

the Secretary was instructed to draw a draft in favor

of the A. T. G. M. Co., to cover this amount.

Building & Repair Committee: Reports progress.

Cigar Stand Committee : Reported a loss of $30.50

for the month of February, 1915.

7t the regular meeting of Feb. 15th it was moved

and seconded that the number of Directors of the

Treadwell Club be reduced in number from 12 to five

to include the executive committee, the chairman of

the library committee and the chairman of the cigar

stand committee. This motion was ballotted upon at

this meeting and lost.

It was moved and seconded that the Directors fees

amounting to $3.00 per meeting be discontinued.

Carried.

There being no further business on motion the

meeting adjourned.

DAVID J. KINZIE,
Secretary.

Treadwell, Alaska, February 15, 1915.

The regular monthly meeting of the Board of Di-

rectors of the Treadwell Club was held on the above

date with R. G. Wayland presiding.

At Roll-Call all were present.

The Secretary's statement for January was read

and accepted as read.

The Treasurer's report for the months of Decem-

ber, 1914, and January, 1915, were read and accepted

as read.
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Bills & Communications : Bill of T. Store for De-
cember amounting to $1628.99 and for January

amounting to $1352.57 were submitted to the Direc-

tors and the Secretary was instructed to draw a draft

in favor of the A. T. G. M. Co. to cover these amounts.

Communications:—A letter was read from Mr.

Christoe, a member of the Cigar Stand Committee

stating why he thought the profits of the Cigar Stand

for January were so small.

Cigar Stand Committee : Reported a profit for the

year 1914 of $2587.41 and for the month of January,

1915, a profit of $9.42.

Bowling Alley Committee: Committee asked that

the Club allow $7.50 to cover entrance fee to the In-

ternational Tournament which was held on the Club

alleys during the month of January. It was moved

and seconded that this amount be allowed. Carried.

Sports Committee: It was moved that the win-

ning team in the Basket Ball tournament be given

7 sweaters, the cost of each not to exceed $10 each.

No second to the motion.

Special committee : None.

New Business: It was moved and seconded that

the meeting hour of the Board of Directors be

changed from 8 P. M. to 3 :45 P. M. Carried.

It was moved and seconded that instructions be

given to the Manager of the Club to try and put a

stop to unnecessary noise during the picture shows

and also to have men remove their hats during the

entertainment. Carried.

It was moved and seconded that the Club have a

property room and that the location and size be left
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in the hands of the Building and Repair Committee

with full power to act. Carried.

It was moved and seconded that the number of Di-

rectors of the Treadwell Club be reduced in number

from 12 to five to include the executive committee,

the chairman of the library committee and the chair-

man of the cigar stand committee. This motion was

left for discussion until next regular meeting.

Respectfully submitted,

DAVID J. KINZIE,
Sec'y.

Treadwell, Alaska, January 11, 1915.

The regular monthly meeting of the Board of Di-

rectors of the Treadwell Club was held on the above

date with R. G. Wayland Presiding.

At Roll-Call James Stoody was absent.

The Secretary statement was read but owing to the

fact that data as to the amount of Steam Heat and

Electric Light to be charged to the Club was not ready

at this date the statement was laid over until Feb-

ruary meeting.

CIGAR STAND COMMITTEE: No report.

Special Committees: None.

DANCE COMMITTEE: Reported that a dance

was given at the Treadwell Club on New Year's Eve,

for the members of the Club.

New Business: It was moved and seconded that

the Dark Room Committee be discharged. Carried.

There being no further business on motion the

meeting adjourned.

DAVID J. KINZIE,
Secretary.
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Treadwell, Alaska, Dec. 14, 1914.

The regular monthly meeting of the Board of Di-

rectors of the Treadwell Club was held on the above

date with R. G. Wayland Presiding.

At Roll-Call Nels Anderson was absent.

The Secretary's statement and the Treasurer's Re-
port were read and approved, the statement showing

a debit for the month of Nov. of $8.29.

Bills & Communications : Bill of T. Store amount-

ing to $850.98 was submitted to the Directors and the

Secretary was instructed to draw in favor of the

A. T. G. M. Co. to cover this amount.

A letter from the Dream Theatre in Juneau sub-

mitting a proposition of furnishing moving picture

films to the club at a flat rate of $40 per month was
read and accepted as read.

SPECIAL COMMITTEE: The committee ap-

pointed to look into the matter of a moving picture

machine reported that machine has arrived and

placed in use.

NEW BUSINESS: The Library and Cigar

Stand Committee submitted a plan to the Directors

suggesting several changes in the Cigar Stand and

Library. On motion it was decided that these com-

mittees take up the proposition with the President

and General Manager to see if they approve of the

changes.

It was moved and seconded that the Club accept the

offer from the Dream Theatre in Juneau to furnish

moving picture films at a fiat rate of $40 per mo»

Carried.
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There being no further business on motion the

meeting adjourned.

DAVID J. KINZIE,
Secretary.

It was moved and seconded that the hour of open-

ing the barber shop be changed from 7 A. M. to 8

A. M. Carried.

Treadwell, Alaska, Nov. 9, 1914.

The regular monthly meeting of the Board of Di-

rectors of the Treadwell Club was held on the above

date with E. G. Wayland Presiding.

At Roll-Call all were present.

The Secretary's statement and the Treasurer's re-

port were read and approved, the statement showing

a debit for the month of Oct. of $280.73.

BILLS & COMMUNICATIONS: Bill of T. Store

amounting to $1064.65 was submitted to the Directors

and the Secretary was instructed to draw a draft

in favor of the A. T. G. M. Co. to cover this amount.

REPORT OF CIGAR STAND COMMITTEE:

Reported a profit for the month of October of $206.92.

BOWLING ALLEY: Reported that a bowling

tournament was in progress and that two extra pin-

setters were hired for two nights during the week

until such time as the tournament is finished.

SPECIAL COMMITTEE: The committee ap-

pointed to look into the matter of a moving picture

machine reports that machine has been ordered.

It was moved and seconded that the Library and

Cigar Stand Committee's get together and formulate

some plan to better the conditions of the Cigar Stand

and Library. Carried.
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There being no further business on motion the

meeting adjourned.

DAVID J. KINZIE,
Secretary.

Moved and 2nd that Miss Kempthorn be allowed

the use of the T. Hall Once a week, if not otherwise

engaged, for the purpose of have a dancing class.

Carried.

Treadwell, Alaska, Oct. 12, 1914.

The regular monthly meeting of the Board of Di-

rectors of the Treadwell Club was held on the above

date with R. G. Wayland presiding.

At Roll-Call all were present.

The Secretary's statement and the Treasurer's re-

port were read and approved, the statement showing

a debit for the month of September of $67.19.

Report of Cigar Stand Committee: Reported a

profit for the month of September of $205.49.

Bills & Communications : Bill of T. Store amount-

ing to $979.17 was submitted to the Directors and the

Secretary was instructed to draw a draft in favor of

the A. T. G. M. Co. to cover this amount.

A petition signed by about 50 members of the

Treadwell Club was read, in which they asked the

privilege of playing cards in the Club Rooms, under

the same conditions that govern the games of chess

and Dominos. The petition was accepted as read.

It was moved and seconded that members of the

Treadwell Club be allowed to play cards in the Tread-

well Club and that the hours be from 7 A. M. to 11

P. M. Carried.
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It was moved and seconded that non-members of

the T. Club be not allowed the priviU'ges of the Club

when same infringes upon its members. Carried.

The Committee appointed to look into the matter

of the Moving Picture Machine reported progress.

There being no further business on motion the

meeting adjourned.

D. J. KINZIE,
Secretary.

Treadwell, Alaska, Sept. 14, 1914.

The regular monthly meeting of the Board of Di-

rectors of the Treadwell Club was held on the above

date with D. B. Veasie presiding.

At RoU-Call all were present.

The Secretary's statement and the Treasurer's re-

port were read and approved, the statement showing

a debit for the month of August of $233.33.

Report of Cigar Stand Committee: Reported a

total profit for the months of June, July & August

of $641.44.

Unfinished Business : None.

Bills & Communications :—Bill of T. Store amount-

ing to $1082.71 was submitted to the Directors and

the Secretary was ordered to draw a draft in favor

of the A. T. G. M. Co. to cover this amount.

New Business: Mr. E. P. Kennedy's resignation

was presented and accepted and Mr. R. G. Wayland

was elected to fill said vacancy.

It was moved and seconded that Mr. Wayland at-

tend to the matter of having the T. Club roof re-

paired. Carried.

A letter was submitted to the Directors from Tom
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McDonald, Atheletic Instruct^'o^i, which was referred

to Sports Committee.

A proposal was read in reference to certain changes

and rules for the betterment of the Treadwell Club.

It was moved and seconded that proposal be accepted

and turned over to Mr. Wayland. Carried.

The Baseball Management reported a debit balance

of $106.71 for the 1914 season. It was moved and

seconded that the Treadwell Club carry out their

agreement at beginning of the baseball season to

cover debit balance of $106.71. Carried.

It was moved and seconded that Jack Johnson be

elected a member of the Sports Committee to fill the

place made vacant by the resignation of Mr. Lindsay.

Carried.

R. G. Wayland and D. B. Veasie were placed in

nomination for president. The nomination of Mr.

Veasie was withdrawn. Moved and seconded that

the Secretary be instructed to cast the ballot for Mr.

Wayland, he being the only nominee—carried. Mr.

Wayland was declared duly elected.

It was moved and seconded that Mr. P. R. Bradley

be elected a member of the Repairs and Improvement

Committee to fill the place made vacant by the resig-

nation of R. A. Kinzie—Carried.

Moved and seconded that a committee be appointed

by the chair to look after the moving Picture Ma-

chine and pictures with full power to act. Carried.

The chair appointed D. J. Kinzie, James Christoe

and R. G. Wayland.
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There being no further business on motion the

meeting adjourned.

DAVID J. KINZIE,
Secretary.

Treadwell, Alaska, Aug. 10, 1914.

The regular monthly meeting of the Board of Di-

rectors of the Treadwell Club was held on the above

date with E. P. Kennedy presiding.

At Roll-Call James Daniels was absent.

The Secretary's statement and the Treasurer's re-

port were read and approved the statement showing

a debit for the month of July of $48.46.

Report of Cigar Stand Committee : None.

Eeport from Standing Committee's: None.

Unfinished Business : None.

Bills ,& Communications : Bill of T. Store amount-

ing to $874.47 was submitted to the Directors and

ordered paid.

New Business : None.

Moved and seconded that the Secretary draw a

draf^ in favor of the A. T. G. M. Co., for the smn of

874.46 to cover Treadwell Store bill for the month of

July, 1914. Carried.

DAVID J. KINZIE,
Secretar.

Treadwell, Alaska, July 13, 1914.

The regular monthly meeting of the Board of Di-

rectors of the Treadwell Club was held on the above

date, with D. B. Veasie presiding.

At Roll-Call E. P. Kennedy and James Daniels

were absent.
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The Secretary's statement and the Treasurer's re-

port were read and approved, the statement showing

a credit for the month of June of $76.73.

Report of Cigar Stand Committee : None.

Report from Standing Committee's: None.

Unfinished Business : None.

Bills & Communications : Bill of T. Store amount-

ing to $762.02 was submitted to the Directors and or-

dered paid.

New Business : None.

Moved and seconded that the Secretary draw a

draft in favor of the A. T. G. M. Co. for the sum of

$762.02 to cover Treadwell Store bill for the month

of June, 1914. Carried.

DAVID J. KINZIE,
Secretary.

Treadwell, Alaska, June 15, 1914.

The regular monthly meeting of the Board of Di-

rectors of the Treadwell Club was held on the above

date, with E. P. Kennedy presiding.

At Roll-Call Nels Anderson & L. S. Ferris were

absent.

The Secretary's statement and the Treasurer's re-

port were read and approved, the statement showing

a debit for the month of May of $293.58.

Report of Cigar Stand Committee: Reported a

profit for the month of May of $323.91.

Report from Standing Committees : None.

Unfinished Business : None.

Bills & Communications : Bill of T. Store amount-

ing to $1177.58 was submitted to the Directors and

ordered paid.
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New Business:—^Moved and seconded that the

Chair appoint a conunittee of three to handle all

questions of baseball. James Daniels, Jim Stoody &
James Christoe were appointed.

Moved and seconded that the Secretary draw a

draft in favor of the A. T. G. M. Co. for the sum of

$1177.58 to cover Treadwell Store bill for the month

of May, 1914. Carried.

D. J. KINZIE,
Secretary.

Treadwell, Alaska, May 11, 1914.

The regular monthly meeting of the Board of Di-

rectors of the Treadwell Club was held on the above

date, with E. P. Kennedy presiding.

At Roll-Call all were present.

The Secretary's statement and the Treasurer's re-

ports were read and approved, the statement showing

a credit for the month amounting to $50.43.

Report of Cigar Stand Committee: Reported a

profit for the month of April of $170.95.

Dance Committee : Reports that a Club Dance was

given on May 6th.

Unfinished Business : None.

Bills & Communications : Bill of T. Store amount-

ing to $767.22 was submitted to the Directors and or-

dered paid.

New Business:—Moved by Mr. Stoody and sec-

onded by Mr. Daniels that the Treadwell Club pay the

necessary shifts that men are compelled to loose while

playing games on the regular baseball team. Carried.

Moved by Mr. Christoe and seconded by Mr. Paul
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that the Secretary draw a draft in favor of the

A. T. G. M. Co., for the sum of $1743.51 to cover

Treadwell Store bills for the months of March and

April, 1914. Carried.

There being no further business on motion the meet-

ing adjourned.

DAVID J. KINZIE.
Secretary.

Treadwell, Alaska, April 13, 1914.

The regular monthly meeting of the Board of Di-

rectors of the Treadwell Club was held on the above

date, with E. P. Kennedy presiding.

At Roll-Call all were present.

The Secretary's statement and the Treasurer's re-

port were read and approved, the statement showing

a defecit for the month amounting to $187.45

Report of Cigar Stand Conunittee: Reported a

profit for the month of March of $356.73.

Dance Committee : Reports that a Club dance will

be given on Wednesday evening, April 29th.

Unfinished Business : None.

Bills & Communications : Bill of T. Store amount-

ing to $976.29 was submitted to the Directors and or-

dered paid.

New Business : Moved by Mr. Daniels and seconded

by Mr. Veasie that the Cigar Stand be kept open later

in the evenings and the arrangement of same be

turned over to the Cigar Stand Committee. Carried.

There being no further business on motion the meet-

ing adjourned.

D. J. KINZIE,
Secretary.
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Treadwell, Alaska, March 9, 1914.

The regular monthly meeting of the Board of Di-

rectors of the Treadwell Club was held on the above

date, with E. P. Kennedy presiding.

At Roll-Call all were present.

The Secretary's statement and the Treasurer's re-

port were read and approved, the statement showing,

a credit for the month of $46.10.

Eeport of Standing : Cigar Stand reported a profit

for the month of February of $273.22.

Library Committee: Reported that catalogue of

books was nearly ready.

Billiard & Pool Committee : Reported that Billiard

cloth and a set of billiard balls had been ordered and

received.

Unfinished Business : None.

Bills & Communications : Bill of T. Store amount-

ing to $939,36 was submitted to the Directors and or-

dered paid.

Barber Shop : Mr. Spores gave up the Barber Shop

and same was turned over to Quick & Graham with the

understanding that they should, abide strictly by the

rules given to them by the Directors of the T. Club.

The Sec'y was instructed to read the Cash Register

once a week.

New Business.—The Secy was instructed to check

ap the number of bath tickets sold each month and re-

port same at the regular monthly meeting of the

Board of Directors.
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There being no further business on motion the meet-

ing adjourned.

D. J. KINZIE,
Secretary.

Treadwell, Alaska, Feb. 9, 1914.

The regular monthly meeting of the Board of Di-

rectors of the Treadwell Club was held on the above

date, with E. P. Kennedy presiding.

At Roll-Call, J. N. Stoody and Jas. Daniels were

absent.

The Secretary's statement and the Treasurer's re-

port were read and approved, the statement showing

a deficit for the month of January of $211.85.

Report of Standing Committee: Cigar Stand re-

ported a profit for the month of January of $227.00.

Report of Special Conmiittee : Band music was or-

dered.

Unfinished Business : None.

Bills & Communications : Bill of T. Store amount-

ing to $864.20 was submitted to the Director and ap-

proved.

New Business : The T. Club Barber Shop was dis-

cussed with the result that it was moved and seconded

that the President of the Treadwell Club be em-

powitred to make the necessary changes in the man-

agement of the Barber Shop.

There being no further business, on motion the meet-

ing adjourned.

DAVID J. KINZIE,
Secretary.
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Treadwell, Alaska, Jan. 12, 1914.

The regular monthly meeting of the Board of Di-

rectors of the Treadwell Club was held on the above

date, with E. P. Kennedy presiding.

At Eoll-Call, Gabriel Paul and Nels Anderson were

absent.

The Secretary's Statement and the Treasures re-

port were read and approved, the statement showing

a deficit for the month of Dec. 1913 of $683.89. It was

moved and seconded that reports stand as read. Car-

ried.

Report of Standing Committee. The Dancing

Committee reported that the New Year's Eve dance

given by the members of the Treadwell Club cost

$65.00.

Cigar Stand—Reported a profit for the month of

Dec. 1913 of $167.45, they also reported a profit for the

year 1913 of $1271.72.

Report of Special Committees—None.

Unfinished business—None.

Bills and Communications—None.

New Business:—Moved by Mr. Christoe and sec-

onded by Mr. Smith that the Cigar Stand Committee

be given full authority to look after cigar stand—car-

ried.

It was moved by Mr. Stoody and seconded by Mr.

Christoe that the Secretary be instructed to order

music, drum heads and music stands amounting to ap-

proximately $22.00, for the T. Club Band—Carried.
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There being no further business on motion the meet-

ing adjourned.

DAVID J. KINZIE,
Secretary.

Treadwell, Alaska, Dec. 8, 1913.

The regular monthly meeting of the Board of Di-

rectors of The Treadwell Club was held on the above

date, with E. P. Kennedy presiding.

At Eoll-Call all were present.

The Secretary's Statement and the Treasures re-

port were read and approved, the statement showing

a deficit for the month of $315.57. It was moved and

seconded that report stand as read. Carried.

Eeport of Standing Committees—None.

Reports of Special Committees—None.

Cigar Stand—Reported a profit for the month of

$134.47.

Unfinished business—None.

Bills and communications—None.

New Business:—Moved by Mr. Christoe and sec-

onded by Mr. Veasie that the Secretary draw a draft

in favor of the A. T. G. M. Co., for $6,500—carried.

The chair appointed D. J. Kinzie a member of the

Reading Room and Bowling Alley Committee.

It was moved by Mr. Christoe and seconded by Mr.

Veasie that the regular club director's meeting be

changed to the second Monday after the first Sunday

of each month—carried.

It was moved by Mr. Johnson and seconded by Mr.

Brown that a committee be appointed to take charge

of all dances given at the Treadwell Club—carried.
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The chair appointed L. S. Ferris, D. J. Kinzie and

Ben Learning- on that committee.

There being no further business, on motion the

meeting adjourned.

D. J. KINZIE,
Secretary.

Treadwell, Alaska, Nov. 3, 1913.

The regular monthly meeting of the Board of Di-

rectors of The Treadwell Club was held on the above

date, with E. P. Kennedy presiding.

At Roll-Call, Gabriel Paul and James Daniels were

absent.

The minutes of the previous meeting were read and

approved.

The Secretary's Financial Statement for the month

of Sept. was read, the statement showing a deficit for

the month of $21.81. Moved by Mr. Veasie and sec-

onded by Mr. Kennedy that statement be approved as

read.—Carried.

Report of Standing Committees : Library reported

that books had been ordered.

Repairs and Improvements: Mr.C. W. Johnson

suggested that he thought it best to cover the T. Club

roof with tar paper and gravel. No decision was

taken in the matter.

Cigar Stand :—Reported a profit for the month of

$143.94.

New Business:—Moved by Mr. Christoe and sec-

onded by Mr. Smith to give the bowling committee

authority to inscribe the names of the winning team,

of a series of bowling games soon to be started on
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the Treadwell Club Alleys, on the silver cup, the

property of the Treadwell Club.—^^Carried.

Moved by Mr. Stoody and seconded by Mr. Chris-

toe that the Secretary be instructed to order new

cue balls for the pool tables. Carried.

There being no further business, on motion the

meeting adjourned.

DAVID J. KINZIE,

Secretary.

Treadwell, Alaska, Oct. 6, 1913.

The regular monthly meeting of the Board of Di-

rectors of the Treadwell Club was held on the above

date, with E. P. Kennedy presiding.

At RoU-Call, Jas. Daniels was absent.

The minutes of the previous meeting were read

and approved.

The Secretary's Financial Statement and the

Treasurer's report were read and approved, the

statement showing a deficit for the month of $85.34.

Reports of Committees: Billiard and Pool reported

that the lighting had been improved.

Bowling Alley: Reported that alleys had been re-

paired.

Cigar Stand: Reported a profit for the month of

$122.15.

New Business : Moved and seconded to put a stock

of package candy in the Cigar Stand. Carried.

R. G. Datson tendered his resignation as Secretary

and Director, which on motion was accepted.

C. G. McKinnon, Jack Richards and D. J. Kinzie

were placed in nomination for Secretary. The nom-
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inations of Mr. McKiimon and Mr. Richards were

withdrawn. Moved and seconded that the Secretary

be instructed to cast the ballot for Mr. Kinzie, he

being the only nominee. Carried. Mr. Kinzie was

declared duly elected.

There being no further business, on motion, the

meeting adjourned.

R. G. DATSON,
Secretary.

Treadwell, Sep. 8, 1913.

The regular monthly meeting of the Board of Di-

rectors of the Treadwell Club was called to order

by Pres. E. P. Kennedy.

At RoU-Call, Jas. Christoe and J. N. Stoody were

absent.

The minutes of the previous meeting were read

and approved.

The Treasurer's report and the Secretary's State-

ment of receipts and disbursements were read by the

Secretary, the Statement showing a surplus of

$197.24 for the month of July.

Reports of Standing Committees : Library Com. re-

ported list of new books to be ordered nearly com-

pleted.

Billiard & Pool Com. reported poor lighting in

poolroom, and suggested installing 40-W. Mazda

lamps.

Bldg. & Repair Com. reported that the roof con-

tinued to leak, in spite of the fact that it had just

been repaired. It was moved and seconded that the

Secretary correspond with several roofing concerns
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in regard to a suitable roofing for the club building.

Carried.

Reports of Special Committees : The Com. on com-

bining the Cigar Stand and Library reported that

they had decided to discontinue their plans, and

motion the committee was discharged.

Com. on installing traveling rings in the swim-

ming tank, reported that the rings were installed.

On motion, committee was discharged.

New Business: Moved and seconded that a Cigar

Stand Committee be appointed by the chair. Car-

ried. L. S. Ferris, David Brown and Jas. Christoe

were appointed.

The Dramatic Club was discussed, with the result

that it was moved and seconded that the Board ex-

press themselves as being in favor of such a club

and offer them every encouragement, and the Sec-

retary be instructed to notify the club to that effect.

Carried.

Mr. Ferris, Manager of the Douglas Island B. B'.

Club, on behalf of the Baseball Club, thanked the

Treadwell Club for the assistance extended the past

season.

There being no further business, on motion, the

meeting adjourned.

R. G. DATSON,
Secy.

Treadwell, Aug. 4, 1913.

The regular meeting of the Board of Directors of

the Treadwell Club was called to order on the above

date by E. P. Kennedy.
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At Roll-call, R. G-. Datson and Dave Brown were

absent.

The minutes of the previous meeting were read

and approved. The Treasurer's report was sub-

mitted and placed on file.

The Secretary's report of Receipts and Disburse-

ments was read, and was followed by a discussion

regarding the increasing deficit of the Club.

Reports of Standing Committees: All reported

progress. The Repairs and Imp. Com. reported that

the club roof had been repaired and leaks stopped.

Special Committee : On combining the Library and

€igar Stand asked for an extension of time, which

was granted.

Moved and seconded that Special Committee make
the change before next meeting, if they adopt plans,

without referring the matter to the Board for its

approval. Motion carried.

Unfinished Business: Reported that Band instru-

ments had been ordered.

Bills & Communications: None.

New Business: L. S. Ferris and C. W. Johnson

were appointed to install traveling rings in the

swimming tank.

On motion, meeting adjourned.

JAS. CHRISTOE,
Sec'y. pro tern.

July 7, 1913.

Standing Com.

Library: Working on list for new books.

Bowling : Good shape.

Special Com. : Ferris outlined a plan for combining
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Cigar Stand with library; further report at next

meeting.

Unfinished Business: Roof reported leaking.

Kennedy & Johnson to investigate. Bandmaster

Kegel reported inefficient equipment for the band

and made a request for new instruments and sub-

mitted a list of instruments needed amounting to

$508.00, which were absolutely necessary to the

band.

Moved by Stoody, sec. by Johnson, furnish list

of instruments. Submitted. Carried.

Treadwell, Alaska, Jun. 2, 1913.

The regular monthly meeting of the Board of Di-

iTectors of the Treadwell Club was held on the above

date with Vice-Pres. D. B. Veasie in the chair.

AtEoll-Call E. P. Kennedy, Gabriel Paul, Nels

Anderson and David Brown were absent.

A statement of Receipts and Disbursements was

read by the Secy., the same showing a deficit of

$469.07 for the month of April, 1913.

The minutes of the previous meeting were read a

and approved.

Reports of Stand Committees : Dark Room—Re-

ported Progress. Library—Reported that Library

was being re-arranged.

Bills and communications

:

The resignation of H. Mclvor was read, and on mo-

tion was accepted.

New Business: Moved by Mr. Stoody and sec-

onded by Mr. Christoe to order new books for the

Library, and renew as many of the old ones as nec-

essary—carried.
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Moved by Mr. Daniels and seconded by Mr. Chris-

toe that a committee consisting of L. S. Ferris, J. N.

.Stoody and K P. Kennedy be appointed with full

power to act, for the purpose of combining the Li-

brary with the cigar stand—carried.

There being no further business on motion the

meeting adjourned.

E. G. DATSON, Secy.

Treadwell, Alaska, May, 5, 1913.

The regular monthly meeting of the Board of Di-

rectors of the Treadwell Club was held on the above

date with Pres. E. P. Kennedy in the chair.

At roll-call, David Brown and G. J. Paul were ab-

sent.

The Treasurer's report was read by the Secretary,

the same showing a balance of $14,639.36 due the

A. T. G. M. Co. on Mar. 31.

The minutes of the previous meeting were read and

approved.

Reports of Standing Committees: The Bowling

Com. reported the alleys had been put in first-class

condition.

Bills and communications: A letter from E. B.

Collins, Speaker of the House of Representatives was

read in which, on behalf of the Legislature and their

friends, he thanked the Treadwell club for the cour-

tesies extended them. A letter from H. Mclvor,

Bandmaster, was read, in which he stated his reasons

for discontinuing band practice. A petition signed

jby several of the band members was read, in which the

urged more support for the Bandmaster in securing

positions for musicians.
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New Business: Moved by Mr. Daniels and sec-

onded by Mr. Stoody to purchase four more of the

composition bowling balls—carriied.

Moved by Mr. Johnson and seconded by Mr. Chris-

toe to ask Mr. Mclvor for his resignation—carried.

Moved by Mr. Christoe and seconded by Mr.

Veasie that the Secretary draw a draft in favor of

the A. T. G. M. Co. for $20,000—carried.

Moved by Mr. Stoody and seconded by Mr. Daniels

that the Pres. of the Board of Directors be empow-

ered to use his his own discretion in employing Mr.

Nelson as Bandmaster—carried.

There being no further business, on motion the

meeting adjourned.

R. G. DATSON, Secy.

Treadwell, Alaska, Apr. 7, 1913.

The regular monthly meeting of the Board of Di-

rectors, of the Treadwell Club was held on the above

date with Pres. E. P. Kennedy in the chair. At Roll-

-call Jas. Christoe and D. Brown were absent. The

minutes of the previous meeting were read and ap-

proved.

Reports of Standing Committees : Bowling Com.

reported that the new bowling balls had arrived, and

were giving satisfaction.

'Special Committees : The Secretary reported that

he could find nothing in the minutes pertaining to

baseball uniforms reverting to the Club at the close

of the season.

New Business : It was moved by Mr. Daniels and

seconded by Mr. Paul, that a drinking fountain be in-

stalled in the gymnasium. Carried. Moved by Mr.
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Ferris and Seconded by Mr. Johnson to install

shower bath in gymnasium—carried.

A discussion in regard to the Band and entertain-

ments took place, with the result that Mr. Daniels,

made a motion, which was seconded by Mr. Smith,

that the Secy, be instructed to notify Mr. Mclvor to

submit a written report at the next meeting as to why

band practice and entertainments have been discon-

tinued, and as to his plans for the future in regard

to the Band and entertainment. Carried.

There being no further business, on motion the

meeting adjourned.

E. G. DATSON, Secy.

Treadwell, Alaska, Mar. 3, 1913.

The regular monthly meeting of the Board of Di-

rectors of the Treadwell Club was held on the above

date with Pres. E. P. Kennedy in the chair.

At roll-call, Jas. Christoe and J. N. Stoody were

absent.

The minutes of the previous meeting were read and

approved.

Reports of Committees—none.

Unfinished business none.

Bills and communications—none.

New Business : It was moved by Mr. Daniels and

seconded by Mr. Johnson that the Club purchase two

composition bowling balls for comparison with the

wood balls now in use—carried.

Mr. Daniels moved and Mr. Smith seconded a mo-

tion that the Secretary be instructed to refer to the

minutes in regard to the Club appropriation for base-

ball, and if it was found that the suits were to be
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turned into the Club at the end of the season, he was
to take steps to recover them and hold them at the

club for future use—carried.

There being no further business, on motion the

meeting adjourned.

R. G. DATSON,
Secy.

Treadwell, Alaska, Feb. 3, 1913.

The monthly meeting of the Directors of the Tread-

well Club was held on the above date with Vice-Pres»

D. B. Veasie Presiding.

At Roll-Call, E. P. Kenned}^, and Jas. Christoe

were absent.

The minutes of the previous meeting were read and

approved.

Treasurer's Report—None.

Reports of committees none.

Bills and communications—none.

On motion, the meeting adjourned.

R. G. DATSON,
Secy.

Treadwell, Alaska, Jan. 6, 1913.

The monthly meeting of the Directors of the Tread-

well Club was held on the above date with Vice-pres.

Veasie in the chair.

At Roll-Call E. P. Kennedy, J. Christoe, G. J. Paul

and J. N. Stoody were absent.

The minutes of the previous meeting were read

and approved.

Reports of Standing Committees : C. W. Johnson,

of the Sports Committee reported some of the appa-
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ratus for the gymnasium had arrived and been in-

stalled.

Other committees ; no reports.

New Business : Moved by Mr. Daniels and seconded

by Mr. Johnson that $65 be appropriated as a prize

for a Firemen's Bowling Contest—Carried.

Moved and seconded that Sports Com. have travel-

ing rings installed in natatorium—Carried.

Moved by Mr. Daniels and seconded by Mr. John-

son that two new Directors be elected to fill vacancies

on the board—Carried.

Mr. Daniels nominated L. S. Ferris and Mr. John-

son nominated Nels. Anderson. Both nominees were

elected by acclamation.

There being no further business, on motion, the

meeting adjourned.

E. G. DATSON,
Secy.

Treadwell, Alaska, Dec. 2, 1912.

The regular monthly meeting of the Board of Di-

rectors of the Treadwell Club was held on the above

date with Vice-Pres. D. B. Veasie in the chair.

At Roll-Call E. P. Kennedy and Jas. Christoe

were absent.

The minutes of the previous meeting were read and

approved.

Mr. Johnson, of the Repairs and Improvements

reported that the Fire Hall was finished and ready

for the Apparatus for the gymnasium.

It was moved by Mr. Stoody and sconded by Mr.

Daniels that a Sports Committee be appointed to take

charge of and equip the new fire hall gjmnnasium, also
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to make rules and regulations governing same.

C. W. Johnson, Jack Wilson and W. R. Lindsay were

appointed to serve on this Committee.

There being no further business, on motion, the

meeting adjourned.

R. G. DATSON, Secy.

Treadwell, Nov. 4, 1912.

The regular monthly meeting of the Board of Di-

rectors of the Treadwell Xkub was held on the above

date with Vice-pres. Veasie in the chair.

At roll-call, E. P. Kennedy, Jas. Daniels and Jas.

Ohristoe were ^absent.

Reports of standing committees—none.

Unfinished none.

New business : It was moved and seconded that the

pool and billiard tables be re-covered, as they were

in bad shape. Carried. It was also moved and sec-

onded that the new sanitary drinking fountains be

installed at once—Carried:

Billfts and communications.—A financial statement

of M. V. Christman, Manager of the Treadwell base-

ball team, was submitted to the Directors, presum-

ably with the idea that they would assume the indebt-

edness of the ball team. Moved by Mr. Henson and

seconded by Mr. Johnson that the statement be laid

on the table until Mr. Kennedy's return. Carried.

There being no further business, on motion, the

meeting adjourned.

R. G. DATSON, Secy.

Treadwell, Alaska, Oct. 7, 1912.

The regular monthly meeting of the Board of Di-
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rectors of the Treadwell Club was held on the above

date with Pres. E. P. Kennedy in the chair. At roll-

call Jas. Christoe and Jas Stoody were absent.

The minutes of the oresvius meeting were read and

approved.

Billiard and Poolroom Committee reported that

the lock rack had been repaired and put in good

shape.

Library Committee decided that all books must be

signed for. They also decided to wait one month for

the purpose of determining the best hours to keep the

library open.

Other Committees—no report.

New business: It was moved and seconded that

Mr. Mclvors^ proposition to the club, whereby he was

to be permitted to engage in the show business in

Douglas, thereby giving the Club better shows with-

out additional expense, be accepted—provided the

Club was not neglected by him in any way. Carried.

R. G. DATSON, Secy.

Treadwell, Alaska, Sep. 2, 1912.

The regular monethly meeting of the Board of Di-

rectors of the Treadwell Club was held on the above

date with Pres. E. P. Kennedy in the chair.

At roll-call, J. Christoe & G. J. Paul, were absent.

The minutes of the previous meeting were read and

approved.

Treasurer's report—None.

"Reports of Standing Committees: Library Com-

mittee reported that new books had arrived and been

placed in Library.
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Other Committees—no reports.

Reports of Special Committees—none.

Unfinished business—none.

New business: Moved and seconded to increase

time limit on library books from ten to twenty

days—motion withdrawn. Moved and seconded that

Library Committee investigate the subject and fix a

time limit—Carried.

The Billiard and Pool room committee was in-

structed to have the locks on cue rack repaired.

Moved and seconded that the Secretary be in-

structed to notify the Lessee of the Club Barber Shop

that he and his employees might avail themselves of

the priveleges of the Club upon payment to the Treas-

urer of the usual monthly dues. Carried.

The Library Committee was instructed to arrange

a schedule by which the library would be open only

certain hours during the day, and arrange to have

someone in attendance during these hours.

There being no further business, on motion, the

meeting adjourned.

E. G. DATSON,
Secy.

Treadwell, Alaska, Aug. 5, 1912.

The regular monthly meeting of the Board of Di-

rectors of the Treadwell Club was held on the above

;

Vice-pres. D. B. Veasie presiding.

At Roll-call, E. P. Kennedy and Jas. Christoe were

absent.

The minutes of the previous meeting were read and

approved.
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Treasurer 's Report—None.

Reports of standing committees—none.

Reports of Special Committees—none.

Unfinished business—none.

New business—none.

Moved and seconded that meeting adjourn—carried.

R. G. DATSON, Secy.

Treadwell, Alaska, Jul. 8, 1912.

The regular monthly meeting of the Treadwell

Club was held on the above date with Vice-Pres.

Veasie in the chair.

At roll-call, the following were absent : E. P. Ken-

nedy, Jas Christoe, Jas. Daniels and Nels Johnson.

The minutes of the previous meeting were read and

approved.

Treasurer's report—^none.

Reports of Standing Committees: Library re-

ported that the new books had been ordered. Other

Committees no report.

Reports of special committees—none.

Unfinished business—^None.

Bills and communications—none.

New Business—None.

There being no further business, on motion the

meeting adjourned.

R. G. DATSON, Secy.

Treadwell, Alaska, Jul. 3, 1912.

The regular month^Z meeting of the Board of Di-

rectors of the Treadwell Club was held on the above

date with Pres. E. P. Kennedy in the chair.

At roll-call, the following were absent : Jas. Chris-

toe, Mark Smith ,& Nels Johnson.
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The Minutes of the previous meeting were read and

approved.

Report of the Treasurer—None.

Reports of Standing Committees—None.

Reports of Special Committees—None.

Unfinished Business—None.

Bills and Communications—^None.

New Business : It was moved and seconded to have

the new Gymnasium building ceiled, and that Mr.

Jack Wilson prepare a list of the apparatus which

would be necessary to equip the Gymnasium.

Carried.

There being no further business, on motion, the

meeting adjourned.

R. G. DATSON,
Secy.

Treadwell, Alaska, May 6, 1912.

The regular monthly meeting of the Board of Di-

rectors of the Treadwell Club was held on the above

date with Vice-pres. D. B. Veasie in the chair. At

roll-call, the following were absent : E. P. Kennedy,

Jas. Christoe, Fred Henson & James Daniels.

The minutes of the previous meeting were read and

approved.

Reports of standing committees—none.

Reports of special committees—none.

Unfinished business—none.

Bills & communications—none.

New business—none.

There being no further business, on motion, the

meeting adjourned.

R. G. DATSON, Secy.



vs. May Mugford. 487

Treadwell, Apr. 8, 1912.

The regular monthly meeting of the Board of Di-

rectors of the Treadwell Club was held on the above

date with Pres. E. P. Kennedy in the chair.

At roll-call, Jas. Christoe was absent.

The minutes of the previous meeting were read and

approved.

Eeports of standing committees—none.

Eeports of special committees—^none.

Unfinished business—none.

Bills & Communications—none.

New business: M. V. Christman, Manager of the

Treadwell Base ball team, was present and gave a

few estimates of the cost of suits for the team.

It was then moved and seconded that the Tread-

well Club furnish uniforms for the baseball team.

Carried. It was also moved and seconded to place

the sum of $150 at the disposal of the manager, for

the purchase of said suits. Carried.

Moved and seconded that the Chair appoint a com-

mittee of three to arrange for a pool tournament, the

prizes to be substantially the same as those awarded

in the billiard tournament. Carried.

Moved and seconded that the Secy, be instructed to

notify the committee of the Billiard Tournament of

a vote of thanks from the Board for the efficient way

in which the tournament was conducted. Carried.

There being no further business, on motion the

meeting adjourned.

(Signed) E. G. DATSON,
Secy.
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Treadwell, Alaska, Mar. 4, 1912.

The regular monthly business meeting of the Board
of Directors of the Treadwell Club was held on the

above date with Pres. Kennedy in the chair.

The minutes of the previous meeting were read and

approved.

Reports of standing committees—^none.

Reports of Special Committees—none.

Unfinished business—none.

Bills & Communications—Bill of Day Steam Ldry.

for $38.35 approved & ordered paid in usual manner.

New business: The subject of baseball was brought

up, with the result that the Board expressed itself in

favor of assisting the baseball team as much as pos-

sible.

There being no further business, on motion, the

meeting adjourned.

R. G. DATSON,
Secy.

TreadweU, Alaska, Feb. 3, 1912.

The regular monthly meeting of the Treadwell

Club was held on the above date with Vice-pres. D. B.

Veasie in the chair.

At roll-call, the following were absent : E. P. Ken-

nedy, Jas. Christoe & Jas. Daniels.

The minutes of the previous meeting were read and

approved.

Reports of standing Committees.

Reading Room : Reported that magazines were be-

ing stolen from the Reading Room.

Bills & communications : None.
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New business: Moved and seconded to order some

new books for the Library—^carried.

There being no further business, on motion, the

meeting adjourned.

R. a. DATSON,
Secy.

Treadwell, Alaska, Jan. 8, 1912.

The regular monthly meeting of the Board of Di-

rectors of the Treadwell Club was held on the above

date with Vice Pres. R. McCormick in the chair.

At roll-call, the following members were absent; E.

P. Kennedy, Jas. Christoe, F. P. Henson & D. B.

Veasie.

The minutes of the previous meeting were read and

approved.

Reports of standing Committees : None.

Unfinished business : None.

Bills & Communications: The bill of the Doug-

las Steam Laundry for $55.95 was approved and or-

dered paid in the usual manner. A letter from Secy.

Hammersmith was read, in which he stated that the

cost of two new bowling alley beds would be $550

f. 0. b. S. P.

New business : Moved and secondde that a calabash

pipe be donated for a prize in a billiard tournament

and that the chair appoint a committee of three to

take charge of the tournament. Carried. The

Chairman appointed D. Webster, L. S. Ferris and J.

Bekeart to take charge and make arrangements for

the tournament.

R. McCormick tendered his resignation as Director

and Vice-President of the Club, which was accepted.
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L. S. Ferris and G. J. Paul were nominated to fill

vacancy, with the result that Gabriel Paul was

elected.

D. B. Veasie and G. J. Paul were nominated for

vice-president, Mr. Veasie being elected to that office.

There being no further business, on motion, the

meeting adjourned.

R. G. DATSON
Secretary.

Treadwell, Alaska, Dec. 4, 1911.

The regular monthly meeting of the Board of Di-

rectors of the Treadwell Club was held on the above

date with Pres. E. P. Kennedy in the chair. At roll-

call, the following members were absent : R. McCor-

mick & Jas. Christoe.

The minutes of the previous meeting were read and

approved.

Reports of standing committees

:

Library: Reported that two new year books for

Club encyclopedia had been ordered. It was also

recommended that a copy of Stevens new hand book

on Copper be procured.

Other Committees : No report.

Bills and communications: None.

New business : It was moved and seconded that the

Club appropriate $65 for cash prizes for the Bowling

Tournament, and that the Chairman name a com-

mittee of five outside of the Board of Directors to

take charge of the Tournament. Carried.

Unfinished business : None.



vs. May Mugford. 491

There being no further business, on motion, the

meeting adjourned.

R. a DATSON,
Secy.

Treadwell, Alaska, Oct. 2, 1911.

The regular monthly meeting of the Board of Di-

rectors of the Treadwell Club was held on the above

date with Vice-pres. R. McCormick in the chair.

At roll-call, E. P. Kennedy, Jas. Christoe and D. B.

Veasie were absent.

The minutes of the previous meeting were read and

approved.

Reports of standing committees—none.

Reports of Special Committees: C. W. Johnson,

Chairman of the Repairs and Improvements com-

mittee, reported after a rough estimate that the pro-

posed alterations to the Club building would cost in

the neighborhood of $2000.

Bills and communications—^none.

New business—none.

Unfinished business—none

There being no further business, on motion, the

meeting adjourned.

R. G. DATSON,
Secy.

Treadwell, Alaska, Sep. 4, 1911.

The regular monthly meeting of the Board of Di-

rectors of the Treadwell Club was held on the above

date with Pres. E. P. Kennedy in the chair.

At roll-call, Jas. Christoe was absent.

The minutes of the previous meeting were read and

approved.
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The Treasurer's report was read by the Secretary,

the same showing the following financial condition

of the Club. See report.

Reports of Standing Committees : None.

Reports of Special Committees : None.

Bills and communications: The Bill of the A. T.

G. M. Co. for $72.55 was approved and ordered paid

in the usual manner.

New Business : The Chairman of the Repairs and

Improvements Committee was directed by the Pres.

to prepare two estimates for re-molding the Auditor-

ium ; one for extending it fifty feet toward the Chan-

nel, and one for removing the bowling alleys to the

reading room, and building new reading room.

Unfinished business : none.

There being no further business, on motion, the

meeting adjourned.

R. G. DATSON,
Secretary.

Treadwell, Alaska, Aug. 7, 1911.

The regular monthly meeting of the Board of Di-

rectors of the Treadwell Club was held on the above

date with Vice-Pres. R. McCormick in the chair.

At Roll-Call, E. P. Kennedy and Jas. Christoe

were absent.

The minutes of the precious meeting were read and

approved.

The Treasurer's report was read by the Secretary,

the same showing the following financial condition of

the Club : See report.

Reports of Standing Committees

:
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Reading Room: Three doz. New paper and maga-

zine holders ordered.

Dark Room: Reported that new dark room had

been finished.

Repairs and Improvements: C. W. Johnson re-

ported that the roof was in need of repairs, and also

suggested that the Club procure a new flag pole. It

was further suggested that the Club build a balcony

on the south side of the Auditorium and move the

Bowling Alleys to the present Reading Room, and

build a new Reading Room.

Moved and seconded that the Repairs and Im-

provements Committee be instructed to see the

Manager in regard to the above improvements.

—

Carried.

Bills and communications : The Bills of the Doug-

las Island News for $30.25, The Douglas Steam

Laundry for $55.70 and the A. T. G. M. Co. for

$995.34 were approved and ordered paid in the usual

manner.

New business : None.

Unfinished business : None.

There being no further business, on motion, the

meeting adjourned.

R. G. DATSON,
Secretary.

Treadwell, Alaska, Jul. 10, '11.

The regular monthly meeting of the Board of Di-

rectors of the Treadwell Club was held on the above

date with Pres. E. P. Kennedy in the chair.

At the roll-call, all the members were present.
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The minutes of the previous meeting were read and

approved.

The Treasurer's report was read by the Secretary,

the same showing the following condition of the Club.

See report.

Reports of standing committees

:

Repairs and improvements reported that new lin-

oleum had been laid.

Other Committees—No report.

Bills and communications: The bill of the A. T.

a. M. Co. for $ia73.88 and the Douglas Steam Laun-

dry for $48.35 were approved and ordered paid in

the usual manner.

New business—none.

Unfinished business—none

There being no further business, on motion, the

meeting adjourned.

R. G. DATSON,
Secretary.

Treadwell, Alaska, May 8, '11.

The regular monthly meeting of the Board of Di-

rectors of the Treadwell Club was held on the above

date with Pres. E. P. Kennedy in the chair.

At Roll-call, Jas. Daniels and D. Veasie were ab-

sent.

The minutes of the previous meeting were read and

approved,

The Treasurer's report was read by the Secretary,

the same showing the following financial condition of

the Club—see report.

Reports of Standing Committees:
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Reading Room—Reported that new papers or-

dered were arriving.

Library—Reported that several new hooks had

been ordered.

Bills and Communications: The bills of the A. T.

G. M. Co. for $148.64 and the Douglas Steam Laun-

dry for $49.25 were approved, and ordered paid in

the usual manner.

New business : C. W. Johnson was nominated for

a member of the Board of Directors to succeed I. D.

Carpenter, resigned. Nomination seconded. Moved

and seconded that naminations be closed. Carried,

and Mr. Johnson being the only nominee, he was de-

clared duly elected.

Moved and seconded to draw a check in favor of

the A. T. G. M. Co., for $5500. Carried.

Mr. Kennedy announced that he had engaged H.
Mclver as entertainer and bandmaster on a 6 months

contract at $125 per mo.

There being no further business, on motion, the

meeting adjourned.

R. G. DATSON,
Secretary.

Treadwell, Alaska, Feb 6, 1911.

The regular monthly meeting of the Board of Di-

rectors of the Treadwell Club was held on the above

date with Pres. Veasie in the chair.

At roll-call, the following were absent : Sam Paul
and J. N. Stoody.

The minutes of the previous meeting were read and
approved.
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The Treasurers report was read, showing the fol-

lowing financial condition of the club.

Keports of Standing Committees: Bowling Alleys

recommended that some smaller bowling balls be pro-

vided for the ladies.

Bills & Communications: The bills of the A. T.

G. M. Co. for $296.36 and the Douglas Steam Laun-

dry for $31.00 were approved and ordered paid in

the usual manner.

There being no further business, on motion, the

meeting adjourned.

E. G. DATSON,
Sec'y.

Treadwell, Alaska, Jan. 16, 1910.

The regular monthly meeting of the Board of Di-

rectors of the Treadwell Club was held on the above

date with Pres. Veasie in the chair.

At roll-call, Sam Paul was absent.

The minutes of the previous meeting were read and

approved.

Reports of Standing Committees

:

Repairs and Improvements reported that the Cigar

Stand was finished.

It was moved and seconded that a committee be

appointed to arrange for a series of amat^*er theatri-

cals, with prizes and a bonus. The president ap-

pointed the following: Messrs. J. Christoe, Laffey

and Datson.

Moved and seconded to buy three new sets of ivory

billiard balls. Carried.

Bills & Commimications : The bills of the A. T.

G. M. Co. for $463.21 and the Douglas Steam Laun-
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dry for $69.46 were approved and ordered paid in the

usual manner.

There being no further business, on motion, the

meeting adjourned.

E. G. DATSON,
Secy.

Treadwell, Alaska, Dec. 5, 1910.

The regular monthly meeting of the Board of Di-

rectors of the Treadwell Club was held on the above

date with Pres. Veasie in the chair.

At roll-call, the following were absent; Sam Paul

& R. G. Datson.

The minutes of the previous meeting were read and

approved.

Reports of Standing Committees

:

BOWLING ALLEYS reported that six new balls

had arrived.

REPAIRS AND IMPROVEMENTS reported

that the Poolroom was in need of a new floor, and that

fir lumber had been ordered from below.

SPECIAL COMMITTEE reported that a cigar

case had been ordered, and that the Secretary would

order the stock while below.

Bills and communications: The bill of the A. T.

G. M. Co., for $210.95 and the Douglas Steam Laun-

dry for $38.20 were approved and ordered paid in

the usual manner.

There being no further business, on motion, the

meeting adjourned.

F. P. HENSON,
iSec'y Pro tem.
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Treadwell, Alaska, Nov. 1, 1910.

The regular monthly meeting of the Board of Di-

rectors of the Treadwell Club was held on the above

date with Pres. Veasie in the chair.

At roll-call, the following were absent; J. N.

Stoody and Sam Paul.

The Treasurer's report was read by the Secy., the

same showing the following financial condition.

See report.

Reports of standing committees—none.

Bills & communications : The bills of the A. T. G.

M. Co., for $64.17 and the Douglas Steam Laundry for

$43.55 were approved and ordered paid in the usual

manner.

Unfinished business: Moved and seconded that

letter from the Band be laid on the table; motion

carried.

New business : Moved and seconded that $65.00 be

appropriated for cash prizes for bowling tourna-

ment : carried. The subject of putting a cigar stand

in the club was discussed, with the result that it was

placed in the hands of the Executive committtee.

There being no further business, on motion, the

meeting adjourned.

R. a. DATSON,
Secretary.

Treadwell, Alaska, Oct. 3, 1910.

The regular monthly meeting of the Treadwell Club

was held on the above date with Pres. Veasie in the

chair.

At roll-call, the following were absent: J. N..

Stoody, Sam Paul and R. McCormick.
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Reports of standing committees

:

Eepairs & Impvts.—Stated that bowls in Barber

Shop needed replacing.

Other committer—no report.

Bills & Communications: The bills of the A. T.

O. M. Co., for $93.67 was approved and ordered paid

in the usual manner.

A communication was read from the officers of the

Treadwell Club Band in which they requested a

stipulated amount of money for the maintenance of

the band each month.

Moved and seconded that the communication be

laid on the table until the next meeting—carried.

New business—none.

There being no further business, on motion, the

meeting adjourned.

R. G. DATSON,
Sec'y.

Treadwell, Alaska, Sep. 5, 1910.

The regular monthly meeting of the Board of Di-

rectors of the TreadweU Club was held on the above

date with Pres. Veasie in the chair. At roll-call, the

following members were absent : Jas. Daniels and I.

D. Carpenter,

The minutes of the previous meeting were read and

approved.

Reports of Standing Committees : None.

Special committees—none.

Bills & Communications—The bills of the Alaska

Treadwell G. M. Co., for $343.46, Douglas Island

News for $20.00 and Douglas & Steam Laundry for
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$54.90 were approved and ordered paid in the usual

manner.

New business—none.

There being no further business, on motion, the

meeting adjourned.

R. G. DATSON,
Sec '7.

Treadwell, Alaska, Aug. 8th, 1910.

The regular monthly meeting of the Board of Di-

rectors of the Treadwell Club was held on the above

date with Vice-Pres. McCormick in the chair.

On accomit of the show at the Club, the meeting

was held at 7:30 instead of the usual hour, and all

members were marked present.

The minutes of the previous meeting were read and

approved.

Reports of standing committees—^none.

Reports of special committees—none.

Bills & Commimications : The bills of the A. T.

G. M. Co., for $402.74, the Douglas Island News for

$25.00 arid the Douglas Steam Laundry for $46.05

were approved and ordered paid in the usual manner.

New business—none.

There being no further business, on motion, the

meeting adjourned.

R. G. DATSON,
Secy.

Treadwell, Alaska, July 11, 1910.

The regular monthly meeting of the Board of Di-

rectors of the Treadwell Club was held on the above

date with Vice-pres. McCormick in the chair.

At roll-call, the following were present: Messrs.
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McCormick, Smith, Christoe, Henson, Carpenter,

Daniels, Stoody, Johnson, Brown and Datson. As-

sent—Messrs. Veasie and Paul.

The minutes of the previous meeting were read and

approved.

The Treasurer's report was read by the Secretary,

the same showing the following financial condition;

see report.

Reports of Standing Committees

:

Repairs & Improvements : Reported that the roof

of the Club building had been repaired, and the Na-

tatorium ceiled and a gallery put in.

Other committees—No report.

Reports of Special Committees—^none.

Bills & communications :—The bills of the Alaska

Treadwell G. M. Co., for $257.97, The Douglas Steam

Laundry for $44.90, and The Douglas Island News

for $25.00 were approved and ordered paid in the

usual manner.

New business—none.

There being no further business, on motion, the

meeting adjourned.

Secy.

[Endorsed]: Plaintiff's Exhibit No. ''C." Re-

ceived in Evidence Jan. 20, 1920. In case No.

1768-A. J. W. Bell, Clerk. By John T. Reed, Dep-

uty.

No. 3492, United States Circuit Court of Appeals

for the Ninth Circuit. Filed May 10, 1920. F. D.

Monckton, Clerk.
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[Endorsed] : Defts. Exhibit No. 2. Received in

Evidence Jan. 19, 1920. In Cause No. 1768-A. J.

W. Bell, Clerk. By John T. Eeed, Deputy.

No. 3492. United States Circuit Court of Appeals

for the Ninth Circuit. Filed May 10, 1920. P. D.

Monckton, Clerk.
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Defendant's Exhibit No. 3.

CONSTITUTION AND BY-LAWS
THE TREADWELL CLUB.

[Endorsed] : Defts. Exhibit No. 3. Received in

evidence Jan. 19, 1920. In Cause No. 1768-A. J. W.
Bell, Clerk. By John T. Reed, Deputy.

No. 3492. United States Circuit Court of Appeals

for the Ninth Circuit. Filed May 10, 1920. F. D.

Monckton, Clerk.

CONSTITUTION AND BY-LAWS

THE TREADWELL CLUB.

ARTICLE I—NAME.
The name of this organization shall be THE

TREADWELL CLUB.

ARTICLE II—OBJECT.
The object of this organization is to provide its

members with a suitable reading room and recreation

building and attendant privileges.

ARTICLE III—PRIVILEGES.
The privileges afforded by the Club to its members

shall consist of a reading room, a library, facilities

for correspondence, games of various description, a

gymnasium, bowling alleys, a billiard and pool room,

baths, entertainments, lectures and such other fea-

tures as may be deemed desireable.

ARTICLE IV—MEMBERSHIP.
Sec. 1.—The membership of the Club shall include

all employees of the Alaska Treadwell Gold Mining

Company and allied Companies on Douglas Island,
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with the exception of Japanese, Chinese and Indians.

Sec. 2.—Persons employed in the cold storage plant

operated in connection with the butcher shop at

Treadwell, and the lessees of the Treadwell Club's

barber shop, may avail themselves of the privileges

of the Club on payment to the Treasurer of the regu-

lar membership fee as hereinafter provided for, but

such persons shall not be entitled to vote at any meet-

ing of the Club nor to hold office therein.

ARTICLE V—MEMBERSHIP FEE.
Sec. 1.—^The membership fee shall be one dollar

($1.00) per month. The fees of all members shall be

deducted each month on the payrolls of the Alaska

Treadwell Gold Mining Company and its allied com-

panies on Douglas Island, and be collected through

the office of the Alaska Treadwell Gold Mining Com-

pany at Treadwell, Alaska.

ARTICLE VI—MANAGEMENT.
iSec. 1.—The management of all the affairs of the

Club shall be vested in a Board of twelve Directors,

all of whom shall be members of the club as provided

in Section 1 of Article IV of this constitution and by-

laws. They shall be elected at public meetings of the

Club as provided by Section 1 of Article VIII of this

constitution and by-laws.

Sec. 2.—The office of any member of the Board of

Directors who absents himself from two consecutive

meetings thereof without excuse acceptable to the

Board, may be declared vacant by the Board and such

vacancy filled as provided in Section 3 of this Article.

Sec. 3.—Vacancies on the Board of Directors,
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caused by resignation or otherwise, may be filled by

appointment by the Board, such appointment to be

effective only until the next semi-annual meeting of

the Club.

ARTICLE VII—OFFICERS.
Sec. 1.—The officers of the Club shall be, a Presi-

dent, a Vice-President, a Recording Secretary and a

Treasurer, all of whom shall be elected by the Board

of Directors from among its members at its first

meeting after each semi-annual meeting of the Club.

,[475]

Sec. 2.—When in its judgment it is deemed ad-

visable so to do, the Board of Directors may elect or

call as its executive officer, to be known as the General

Secretary of the Club, such a person as may be in its

estimation fully qualified for the duties of such office.

Sec. 3.—The President, Vice-President, Recording

Secretary and Treasurer of the Club shall constitute

an Executive Committee, which shall be empowered

to act for the Board of Directors in all minor matters

requiring immediate attention and consideration.

The acts of the Executive Committee must be sub-

mitted to the Board of Directors for approval.

ARTICLE VIII—MEETINGS.
Sec. 1.—Semi-annual meetings of all of the mem-

bers of the Club shall be called to meet on the first

Monday after the first Sunday of January and July

of each year, beginning with July, 1905, for the pur-

pose of electing six (6) directors who shall hold office

for a period of one year or until their successors shall

have been duly elected. (Except that at the first

election held after the adoption of this Constitution
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and By-Laws there shall be chosen twelve directors,

six of whom shall hold office for a period of six

months and six for a period of one year, or until their

•successors shall have been duly elected. The division

shall be made by the Board of Directors at its first

meeting after said semi-annual meeting.)

,
Sec. 2.—At each semi-annual meeting of the mem-

,bers of the Club, as provided for in Section 1 of this

Article, the Board of Directors through its Presi-

dent, shall present a written general report upon the

affairs of the Club for the term ending with the close

of the fiscal month last preceding such semi-annual

meeting. iSaid report shall include a full statement

of all monies received, disbursed and on hand, which

shall be read by the Treasurer as a part of the Presi-

dent's report for the Board of Directors.

Sec. 3.—At the semi-annual meetings of the mem-

bers of the Club provided for in Section 1 of this Ar-

ticle there may be transacted in addition to the elec-

tion of Directors and the consideration of the report

of the Board of Directors, such other business as may
properly come before such meetings.

Sec. 4.—In case it shall at any time be found im-

practicable to hold a semi-annual meeting on the date

specified in Section 1 of this Article, such meeting

shall be called at the earliest practicable date there-

after, said date to be designated by the Board of

Directors.

Sec. 5.—Special meetings of the members of the

Club may be called at such times as may be deemed

necessary by the Board of Directors.
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Section 6.—Special meetings of the Board of Di-

rectors shall be called by the President when in his

judgment a necessity therefor exists, or upon the

written request of three or more members of the

Board. The call shall be issued in writing and deliv-

ered to the Recording Secretary, who shall thereupon

notify each member of the Board either personally or

in writing at least four hours before the time named

in the call for the holding of such meeting.

ARTICLE IX—QUORUM.
Sec. 1.—Twenty-five (25) members shall constitute

a quorum at any meeting of the Club.

Sec. 2.—Seven (7) members shall constitute a quo-

rum at all meetings of the Board of Directors.

ARTICLE X—BUSINESS.
Sec. 1.—All business of the Club and of the Board

of Directors shall be conducted in a thorough and

businesslike manner, and all records shall be open

for inspection by the members of the Club at any

and all proper times.

Sec. 2.—All monies of the Club shall pass through

the hands of the Treasurer, who shall render a writ-

ten statement of receipts and disbursements and

monies on hand at each regular meeting of the Board

of Directors, and shall also report at the semi-annual

meetings of the Club as provided in Section 2 of

Article VIII of this Constitution and By-Laws.

Sec. 3.—No monies of the Club shall be paid out

by the Treasurer without a written order from the

Recording Secretary, who shall issue same only upon

instructions from the Board of Directors.
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Sec. 4.—The Order of Business at all semi-annual

meetings of the Club shall be as follows:

1.—Reading of Minutes of Last Semi-Annual

Meeting.

2.—Report of Board of Directors.

3.—Election of Directors.

4.—Other Business.

Sec. 5.—At Special meetings of the Club only such

business shall be transacted as may be specified in

the call for such meetings.

iSec. 6.—The Order of Business at all regular meet-

ings of the Board of Directors shall be as follows

:

1.—Calling of the roll.

2.—Reading of Minutes.

3.—Report of the Treasurer.

4.—Reports of Standing Committees.

5.—Reports of Special Committees.

6.—Unfinished Business.

7.—Bills and Communications.

8.—^New Business.

Sec. 7.—At special meetings of the Board of Di-

rectors only such business shall be transacted as

may be designated in the calls therefor.

Sec. 8.—All business meetings of the Club and of

the Board of Directors shall be governed by Robert's

Rules of Order.

Sec. 9.—The fiscal month of the Club shall cover

the period from and including the l6th day of one

calendar month to and including the 15th day of the

following calendar month. All reports of the Board

of Directors and of the Treasurer shall conform to

these dates.
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ARTICLE XI—COMMITTEES.
Sec. 1.—At the first meeting of the Board of Di-

rectors after each semi-annual meeting of the Club

the newly elected President of the Board shall ap-

point the following standing committees, to serve for

the ensuing six months:

Reading Room Committee.

Library Committee.

Bowling Alleys Committee.

Dark Room Committee.

Billiard and Pool Room Committee.

Repairs and Improvements Committee.

The President of the Board shall appoint such

other standing committees as may from time to time

be deemed necessary by the Board of Directors.

Sec. 2.—The duties of all Standing Committees

shall be such as may be specified by the Board of

Directors.

Sec. 3.—Special Committees shall be appointed

by the President of the Board of Directors as may
be from time to time ordered by the Board. Their

duties shall be such as the Board may specify.

Sec. 4.—At least one member of each committee,

who shall be designated as the chairman thereof,

shall be appointed from among the members of the

Board of Directors.

Sec. 5.—Unless otherwise directed by the Board

all committees shall present reports at each regular

meeting of the Board of Directors.

ARTICLE XII—AMENDMENTS.
Sec. 1.—Amendments to this Constitution and By-
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Laws may be made at any semi-annual meeting of

the members of the Club.

Sec. 2.—Amendments may also be made at regular

meetings of the Board of Directors, by a two-thirds

vote of those present. Previous notice of the pro-

posed amendments having been given at the last pre-

ceding regular meeting of the Board.

Sec. 3.—The adoption of all amendments to this

Constitution and By-Laws by the Board of Directors

shall be submitted to the Club for approval at the

next succeeding semi-annual meeting thereof.

NOTE.—The foregoing Constitution and By-Laws

was adopted by the Board of Directors of the Tread-

well Club at a meeting held on the 7th day of

November, 1904.

W. W. SHORTBILL,
Recording Sec'y of the Board of Directors of the

(T.) Club.

Defendant's Exhibit No. 4.

Treadwell, Alaska, Apr. 3, 1911.

The regular monthly meeting of the Board of Di-

rectors was held on the above date with Treas. Jas.

Christoe in the chair.

At roll-call, all the members were present.

The minutes of the previous meeting were read

and approved.

Reports of standing committees:

BiUiards & Pool: Reported everything in good

shape.

Repairs and improvements: Reported that new

floor had been laid in billiard & reading-room, and that
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the old dark room was being converted into a lava-

tory.

Bills and communications; The hill of the

A. T. G. M. Co., for $624.33 was approved and or-

dered paid in the usual manner. The resignation

of I. D. Carpenter, as a member of the Board of Di-

rectors, was read. Moved and seconded that the

resignation be accepted; carried.

New Business : Mr. Kennedy reported that he had

appointed B. F. Leaming as head janitor. It was

decided to wait until the next meeting to elect a new

director, who could also serve on the Repairs and

Improvements Committee.

There being no further business, on motion, the

meeting adjourned.

R. G. DATSON,
Secy.

[Endorsed] : Defts. Exhibit No. 4. Received in

Evidence Jan. 19, 1920. In Cause No. 1768-A.

J. W. Bell, Clerk. By John T. Reed, Deputy.

No. 3492. United States Circuit Court of Appeals

for the Ninth Circuit. Filed May 10', 1920. F. D.

Monckton, Clerk.

Defendant's Exhibit No. 5.

Treadwell, Alaska, Mar. 6, 1911.

The regular monthly meeting of the Board of Di-

rectors of the Treadwell Club was held on the above

date with Pres. Veasie in the chair.

At roll-call, the following were absent: Sam Paul.

The minutes of the previous meeting were read

and approved.
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Reports of standing committees:

Billiards and Pool Room: Reported that tables

badly in need of repairs.

Repairs and Improvements : Reported that flooring

had arrived for billiard room, and linoleum had been

ordered from east.

Bills and communications: The bills of the

A. T. G. M. Co. for $130l70 and the Douglas Steam

Laundry for $35.70' were approved and ordered paid

in the usual manner.

New Business: The inefficiency of the Manager

-and janitors was discussed, with the result that it

was moved and seconded to get a new manager, and

Mr. Laffey be given 30' days' notice. Carried.

Moved and seconded that Mr. Kennedy be elected a

member of the Board of Directors in place of Sam
Paul; also that he be made President and General

Manager of the Club. Carried.

Mr. D. B. Veasie tendered his resignation as Pres-

ident, which was accepted.

There being no further business, on motion, the

meeting adjourned.

R. G. DATSON,
Secy.

[Endorsed] : Defts. Exhibit No. 5. Received in

Evidence Jan. 19, 1920. In Cause No. 1768^A.

J. W. BeU, Clerk. By John T. Reed, Deputy

No. 3492. United States Circuit Court of Appeals

for the Ninth Circuit. Filed May 10, 1920. F. D.

Monckton, Clerk.
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ALASKA TREADWELL GOLD
MINING CO.,

Plaintiff in Error,

vs.

MAY MUGFORD,
Defendant in Error.

BRIEF OF PLAINTIFF IN ERROR

I.

STATEMENT OF FACTS.

This action was brought by the defendant in error

to recover damages for injuries alleged to have been

sustained as a result of a fall through a hole in the

platform immediately in front of the Treadwell Club

building while the plaintiff was in attendance at the

Firemen's Ball. The facts, as established upon the

trial, were as follows:

The defendant company had, for a number of

years, been engaged in operating what was known

as the Treadwell mine, situated on Douglas Island



in the Territory of Alaska. Adjoining the Tread-

well mine, and on the same lead, were situated the

mines of the Alaska United Gold Mining Company
and the Alaska Mexican Gold Mining Company.

A number of years ago, a gentleman by the name

of Reed, representing the Y. M. C. A., had inter-

ested the employees of these three companies in the

work carried on by the Y. M. C. A., looking toward

the construction of Club rooms with a view of pro-

viding amusement and entertainment. A petition was

circulated among the employees and signed by them

directed to the Alaska Treadwell Co., and asking

that company to advance the money and erect a

building for the Y. M. C. A., to be owned by the

Y. M. C. A. and maintained by it as a club house

for the benefit of the employees of the three com-

panies, the Alaska Treadwell Gold Mining Co. to

reimburse itself for the outlay thus made by collect-

ing from each employee a fixed amount per month.

This was at first fixed at fifty cents per month, and

afterwards, when it was deemed desirable to procure

additional facilities, the amount was, upon a second

petition, similarly presented, increased to one dollar

per month (Ev. Ferris rec, page 252). This build-

ing was destroyed by fire, whereupon the Treadwell

Club, a voluntary organization, was organized among

the employees of these three companies, to take the

place of the Y. M. C. A. organization, and another

petition was circulated and presented to the Alaska

Treadwell Gold Mining Co., petitioning it to erect



a new building for the Treadwell Club to take the

place of the building destroyed by fire. The peti-

tioners asked that this building be erected and paid

for in the same manner that the Y. M. C. A. build-

ing had previously been erected and paid for, the

building to be applied to like uses (See Ev. Ferris

rec, page 253. Also Ev. Christoe rec, pages 288,

289). Accordingly, in the year 1904, the Alaska

Treadwell Co. advanced the money and erected the

building, and when completed turned it over to the

Treadwell Club by which it was occupied and used

as a club house until after the time of the alleged

accident which occasioned the injury to the defend-

ant in error (See Ev. Ferris rec, page 253; Ev.

Christoe, rec, page 288).

The Treadwell Club, upon its organization, held

a mass meeting at which time a Constitution and

By-Laws were adopted and directors selected (See

Ev. Ferris rec, pages 265, 272 ; Ev. Christoe rec,

page 291). No general meeting of the members of

the Club was held since that time, although the con-

stitution provided for annual meetings, but the affairs

of the Club were directed by the Directors selected

at this first meeting. Whenever a vacancy occurred

in the Board of Directors, this vacancy was filled

by the remaining Directors. Statements touching

the affairs of the Club were published from time

to time and posted in the Club rooms (See Ev. Ferris

rec, page 272; Ev. Christoe rec, page 291).

The Alaska Treadwell Gold Mining Co. continued



to collect one dollar per month from each employee

of the three companies as it had done previously

when the Club building was owned by the Y. M.
C. A., and this amount was credited to the Tread-

well Club which had been charged with the cost of

the building. The officers of the Club drew war-

rants on the Alaska Treadwell Co., for moneys neces-

sary in connection with the maintenance and opera-

tion of the Club. These warrants were cashed by

the Company, and the amount thereof charged to

the Treadwell Club, the Alaska Treadwell Co. act-

ing throughout as the banker of the Treadwell Club

(See Ev. Christoe rec, pages 289, 290, 295; also Ev.

Ferris rec, pages 256, 281).

At the time that the mine of the Alaska Tread-

well Co. was destroyed by reason of a cave-in so

that operations practically ceased, the Club was still

indebted to the Company to a considerable amount

(See Ev. Ferris rec, page 279). A smaller place

was fitted up, some of the furniture and appliances

were used in it, and the balance was disposed of

and the Club credited with the amount realized (See

Ev. Ferris rec, page 280).

At the time the Treadwell Club building was

erected and ever since, there was a railroad track

extending along the shore of Gastineau Channel used

in connection with the mining operations there carried

on, and along this railroad track and running paral-

lel with it, a board walk, 5 or 6 feet in width, had

been constructed for use of pedestrians having occa-



sion to go about on the premises of the mining com-

panies. The Club building, as constructed, was sit-

uated on the tide-flat below the line of ordinary high

tide a short distance back from this walk and almost,

though not quite, parallel with it. At one end of

the building the distance from the walk to the build-

ing was approximately 20 feet, and at the other end

the distance was somewhat greater. This interven-

ing space was also over the tide-flat and below the

line of ordinary high tide. In order to connect the

building with the walk, a platform on piles was

built so as to cover this entire intervening space (See

Ev. Christoe rec, page 287; Ev. Ferris rec, page

254). The entire building, as well as the platform,

was situated over the tide-flat below the line of ordi-

nary high tide (See Ev. Christoe rec, page 286;

Ev. Ferris rec, page 254; Ev. Leaming rec, page

104).

The Treadwell Fire Department was a voluntary

organization organized from among the employees

of the three companies operating in the vicinity.

This Fire Department was an ordinary volunteer

Fire Department (See Ev. Wilson rec, page 177).

In August, 1916, the Treadwell Fire Department

gave its annual ball and supper. The dance was

given in the Treadwell Club building, and supper

was served in one of the boarding houses of the

Alaska Treadwell Company. To this ball the public

generally were invited, and it was to this ball that

the defendant in error went as a guest of the Tread-



well Fire Department on the occasion when she was

injured (See answer, rec. page 7, and the admission

in reply, rec. page 13; Ev. May Mugford rec,

page 17).

The plaintiff in error, in order to provide for the

safety of its employees, had employed a Surface In-

spector whose sole duty it was to inspect surface

conditions, and had also caused a Safety Committee

to be selected from among its employees, which was

divided into sub-committees, each charged with the

duty of looking after the safety of some portion of

the mining property. One of these sub-committees

was charged with the duty of inspecting surface

conditions.

Within a day or so prior to the time that the ball

was to be given, the Superintendent of the defend-

ant company, together with the head carpenter, made

a careful inspection of all the walks and other

premises upon which those attending the Firemen's

Ball would have occasion to go. They not only

inspected the walks, but also the platform connect-

ing the walk with the Club house, as well as the

Club house itself. The inspection was not con-

fined to the surface of the platform, but extended

to an examination of the conditions under the plat-

form, and the whole was found to be in an apparently

safe condition (See Ev. Metzgar rec, page 169).

The Chief of the Fire Department, who was also

a member of the Surface Safety Committee, made

a like inspection, except that he did not go under



the platform. He, however, found the platform,

from a surface inspection, to be, to all appearances,

safe (See Ev. Wilson rec, page i8i). Heavy fire

trucks, weighing approximately one thousand pounds,

had passed over, and had stood on this platform

during the summer without breaking the planks and

without in any wise affecting the platform (See Ev.

Wilson rec, page i8i). Automobiles, also, had

driven over the platform with perfect safety (See

Ev. Metzgar rec, page 174). A large number of

witnesses, who had occasion to pass over the plat-

form shortly before the ball, either in connection

with the decoration of the hall or otherwise, testified

that the platform was apparently sound and safe (See

Ev. Johnson rec, page 208; See Ev. Williamson rec,

221; Ev. Horner rec, 225; Ev. Shudshift rec, 227;

Ev. Osterberg rec, 234; Ev. Brown rec, 239; Ev.

Ferris rec, 245), and one man, a steam fitter, who
had frequent occasion to go under it, in connection

with the repair of steam pipes, testified that the plat-

form appeared to be safe from beneath (See Ev.

Demytt rec, page 202).

A photograph was also offered and received in

evidence which was taken a considerable time after

the accident, and it shows that the platform was at

the time that the photograph was taken, still ap-

parently well preserved. The platform was at that

time comparatively new, being only twelve years

old, and had been built of 3-inch planks. Upon the

question of the apparent condition of the platform,
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however, there was some conflict of testimony. The

plaintifif and two other members of her family, her

father and her brother, testified that the platform

had been in a decayed condition for a long time.

The testimony of the plaintifif upon that subject was

as follows:

Q. And you had been frequently to this place.

Now, do you know what condition this platform

was in, this plank, the neighborhood of that plank?

A. It appeared to be in a rotten condition to me.

Q. What did?

A. The whole platform.

Q. I wish you would describe it; what was its

appearance?

A. There were little patches over boards that had

been rotten, depressions in boards that looked as if

they were ready to break.

Q. Were there any holes near the place where

you fell through?

A. Yes, there were worn places, kind o\

Q. Planks were worn,—is that what you mean?

A. Yes, the whole place over there was rotten

all around.

(Cross-Ex. rec. page 43.)

Q. Now, you say the platform was in a very bad

condition leading to that door from the street?

A. Yes, the whole platform looked to be in bad

condition.

Q. How is that?

A. The whole place looked to be in bad condition.



Q. The whole place?

A. Yes.

Q. When you speak of the whole place you mean

the whole platform leading from the street where

the track is, and to the club?

A. Yes, and beyond the club.

Q. And beyond the club?

A. Yes.

Q. And that platform, you say, or boards were

rotten in it?

A. Had the appearance of being rotten, yes.

Q. Had the appearance of being rotten. You

observed that many times, I suppose, many times, in

going to dances and shows?

A. In the daytime going to work I observed it

more.

Q. In going to work you observed it more?

A. I almost always walked in the track because

on smooth board

—

Q. —how is that?

A. I walked between the tracks because it was

easier walking, not liable to stumble walking

—

Q. —you passed right by there going to work?

A. Every day.

Q. How is that?

A. Every day going to work I passed there.

Q. Every day going to work; and for many
months, for practically three years you passed by

there?

A. Yes, about three years.
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Q. The platform was during that entire three

years, you think, in a bad state of repair?

A. Yes, I do.

Q. During that entire three years you observed

the platform to be rotten and decayed, the boards?

A. Yes, it looked rotten; I thought it was filled

in; I thought it might fall through, maybe it would

break; I kind o' thought it was filled in around there.

Q. You even thought you would fall through,

that it might break?

A. Well, I didn't think I would fall through;

I thought the boards looked as if they would break;

had that appearance; but I thought I would not fall

far because I thought it was kind o' filled in; they

started to fill in around the ball grounds so I thought

maybe it was extended up

—

Q. —but the appearance of the boards was such

that they might break?

A. Yes, they had that appearance.

Q. You observed that in going to and from your

work more especially than you did in going to the

dances?

A. Well, at night I would not notice, going to a

dance, it would be dark most always.

Q. In the summer time it would not?

A. They held dances in the winter mostly, more

so than in the summer, they didn't.

Q. You observed that more especially in going

to your work?

A. And in going to the club library, I had occa-
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sion to go to the library quite often.

Q. You went to the library, I understand, many

times?

A. Many times, yes.

Q. And observed the rotten condition of the

walk?

A. Yes, I did.

Q. And you think that condition continued about

three years prior to the accident?

A. I think it did, because it never had been re-

paired, replanked.

Q. That was since it was built?

A. Had never been repaired, had been patched

up.

Q. You had observed that for three years?

A. I think it was about that.

Q. About that. I don't mean for you to state

a definite period, within a few days.

A. No, I could not.

Q. It was about three years?

A. Yes.

Q. And there had been no repairs during that

three years, as near as you can remember, to that

platform?

A. Well, it had not been replanked, or just kind

o' patched up, that is what I understand; I suppose

new boards put in occasionally.

Q. But the general appearance of the whole plat-

form leading to that door had been rotten and

decayed?
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A. Yes, it had that appearance.

Q. And you had knowledge of that for about

three years prior to the accident,—about three years?

A. Well, I never gave it much thought; I never

thought it was so bad, fall through, that it would

break or

—

Q. —but I say, you had observed that for about

three years?

A. Yes, I had observed it."

On the occasion of the Firemen's Ball, the guests

passed through a door leading from the ballroom

to this platform. Many had come and gone over

the platform in perfect safety (See Ev. Dickman rec,

P^g^ 332; also Ev. plaintiff rec, page 19), when

at about 1 1 o'clock, while supper was being served

in one of the Treadwell boarding houses where the

firemen, by whom the ball was given, supplied their

guests with refreshments, a man came out of the hall

on a run and leaped upon the platform which was

a short distance lower than the floor of the hall,

being connected therewith by a step. The point

where the party so leaping from the floor lit was

directly in front of the step. As he struck the board

in the platform, it cracked. He was followed by an-

other party, who came out of the hall in similar

manner, who also leaped from the floor on to the

platform, striking the same board with both of his

feet, both at the same time, whereupon the plank

broke (See Ev. Lagergren rec, page 307; also Ev.
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Franz rec, page 299). After the plank had been

thus jumped upon, however, it remained in position

until two women coming from the hall stepped

thereon and broke it down (See Ev. Brahm rec, page

321; Ev. Lagergren rec, page 307; Ev. Mrs. Brahm

rec, page 313). As the plank was thus stepped upon,

it gave way so as to cause a clean hole where the

plank had been. Immediately thereafter, the plain-

tiff, in company with her brother, came out of the

dance hall on their way to supper, and as she stepped

from the step which connected the floor of the dance

hall with the platform, she stepped into the hole and

fell through to the beach below, and claims to have

received injuries for which this action was brought.

As she came out of the hall, she did not look where

she was stepping, nor did she exercise any care what-

soever, although as above indicated from her testi-

mony, she claimed to have known that the platform

was in a rotten and decayed condition for more than

three years. The plaintiff's testimony upon her

manner of leaving the hall was as follows: (See Ev.

of May Mugford rec, page 48.)

'^Q. Which way did you look as you went out

the door?

A. Well, I looked straight ahead; of course, I

didn't look right down; I couldn't very well;

there were people in front of me and I was
familiar with the place; I wasn't looking for the

hole."



The plaintiff claims to have been severely injured

as a result of this fall, although she testified that the

next year after the accident, she climbed a moun-

tain at Skagway in company with others and had on

that occasion, as well as other occasions, danced,

which she claims she was unable to do at the time

of the trial, her evidence being to the effect that at

the time of the trial she was able to do only light

work.

The plaintiff's father testified that on the day after

the accident he had examined the broken plank, and

that he found it to have been in a decayed condition,

and the witness, Leaming, testified that he had ob-

served the plank the same evening that it was broken

a few moments after the accident, and that it was

in a rotten condition. His examination of the plank

was made by looking down through the hole through

which the plaintiff had fallen, and observing the

pla:nk as it was hanging from the stringers (See Ev.

Leaming rec, page io6). The witness, Wilson, testi-

fied that he, also, had examined the plank and that

it was not rotten. The plank itself was not intro-

duced in evidence by either side, occasioned by the

fact that the action was not brought until more than

a year after the accident had happened, so that the

piece of broken plank was no longer available.
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II.

ERRORS ASSIGNED AND RELIED UPON
FOR A REVERSAL.

The following errors are assigned and relied upon

for a reversal of judgment herein.

I.

The Court erred in allowing to be read in evidence

the answer of the witness, Edward S. Mugford, who
testified by deposition to the following question:

"State, if you know, who had charge of the

platform through which the plaintifif fell, and in

which the broken plank was found, and explain

fully how you know this."

This interrogatory was objected to as incompetent,

and as calling for the conclusion of the witness upon

a question of fact, and the answer was objected to

as not responsive and as stating a conclusion with

reference to the ownership of the property as well

as other matters referred to in the interrogatory.

Which said objection was overruled by the Court

and exception allowed.

Whereupon the following answer of the witness

was read in evidence:

"The Alaska Treadwell Gold Mining Co. had
charge of the Treadwell Club building and the

platform in front of the same at the time and
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prior to the time of the accident to the plaintiff.

I know this because the Treadwell employees had
repaired the platform in various places, and it

was on the Treadwell Company's property."

After the answer had been so read in evidence,

the defendant made a motion to strike that portion

of the answer that contains the conclusion that it was

on the Treadwell Company's property, on the ground

that it was incompetent and a mere conclusion of

the witness. Which motion was overruled and excep-

tion allowed.

2.

That the Court erred in denying the motion of

the defendant for a nonsuit at the close of plaintifif's

case.

3-

That the Court erred in denying the defendant's

motion to direct a verdict at the close of the whole

Case after the evidence had been adduced and sub-

mitted.

4-

That the Court erred in refusing to instruct the

jury to find a verdict for the defendant as requested

by the defendant.

5-

That the Court erred in instructing the jury as

follows:

*'But there is another ground of liability set

up in the complaint and relied upon and upon
which evidence has been introduced, and it is on
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that ground that the Treadwell Company is liable

at all, and by that I mean, if the Treadwell Com-
pany can be held for negligence, it must be upon
the negligence arising from that state of affairs,

and that is this: It is alleged in the complaint
that the space between the Treadwell Club and
the bunk-house had been used by the public as

a passageway; it was on the Treadwell Company's
ground and had been used by the public gener-

ally as a passageway, that is to say, people going
from the Club over to the Treadwell bunk-house
would have to pass over that intervening space.

The Treadwell Company consented to that, and
maintained and consented to the use of that strip

as a part of their general highway system. Now,
if that is the case, then that becomes a highway,

—

if the Treadwell Company by its conduct, by its

actions, by its course of dealing with the public,

with their employees,—and with Miss Mugford,
who was one of their employees, and one of the

public generally;— if the Treadwell Company
knew that space was considered as a public high-

way, then the Company owed a certain duty to

the people that used it.

The whole foundation of liability in a case of

negligence depends upon the question as to

whether or not the person that is sought to be
held owed a duty to the person that seeks to hold

him.
If this was a highway by the consent or invita-

tion to the public generally to use it, held out

by the Treadwell Company, either expressly or

impliedly, then the Treadwell Company was
under a certain duty to everybody that used it.

Now, what is that duty? It is the duty to use

ordinary care to see that it is reasonably safe for

the purpose of a highway. In every relation of

life certain duties and obligations arise. Those
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duties,—the duty is to use care. A person dealing

with his own must use care that such dealings

do not injure another. Well, how much care

must he use? That all depends upon circum-

stances. Sometimes he has to use, is required to

use, a very high degree of care. A railroad com-
pany, for instance,—common carrier,—has got to

use a very high degree of care to see that its pas-

sengers are not injured. A company dealing with

its employees as employees has certain duties and

obligations of care cast upon it which do not exist

in other relations of life. The care that is re-

quired in a case of this kind,—care to a person

using a highway over private property,— is simply

ordinary care,—the care that an ordinarily pru-

dent person, having due regard for the safety and

welfare of others, would use under like circum-

stances. That is the degree of care that the de-

fendant is held to in this case. Now, it is for

you to determine from the evidence in this case

whether the defendant did use that degree of

care."

6.

That the Court erred in instructing the jury as

follows: i

"The defendant would not be held to warrant

the plank to be strong enough to bear loads of

greater weight than would reasonably be put upon
it in connection with or incident to its use."

7-

That the Court erred in instructing the jury as

follows

:

I
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"If you find from the evidence in this case that

the defective condition of the platform,—if you
find it was defective—had existed for such length

of time that the agents or officers of the Com-
pany, using reasonable care and diligence would
have known about it,—then that is the same as if

they did actually know about it. And you would
find negligence on the part of the defendant."

8.

That the Court erred in instructing the jury as

follows:

"If you find from the evidence the defendant

was guilty of negligence, and that the plaintiff

was not guilty of contributory negligence, then

plaintiff would be entitled to recover such dam-
ages as would fairly and reasonably compensate

her for the injury which she has suffered, if any.

It is for you to determine whether or not her in-

juries are the result of the accident. It is for

you to determine whether the accident was the re-

sult of the negligence of the defendant; conclude

and render a verdict in favor of the plaintiff for

damages that would be fair and reasonable com-
pensation for the pain and suffering which she has

endured, if any has been shown to you from the

evidence; the injury to her health; her nervous

system, condition, generally,—as such things have
been shown to you from the evidence,—such as

to reasonably, fairly compensate her. The idea

of punishment, smart money, vindictive damages,
does not enter into the case. The measure of her

damages, if she has suffered as the result of this

accident, and for which the defendant would be
liable,—the measure would be fair compensation."
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9-

That the Court erred in submitting to the jury

any question of fact whatsoever.

lO.

That the verdict of the jury was contrary to law,

contrary to the evidence, was not sustained by suffi-

cient evidence and was given and arrived at as the

result of passion and prejudice.

II.

That the Court erred in entering judgment upon

the verdict of the jury because of the errors above

assigned, and said Alaska Treadwell Gold Mining

Company prays that the judgment herein be reversed.

III.

ARGUMENT.

I.

The first assignment of error raises the question

as to whether a certain interrogatory and answer

from the deposition of Edward S. Mugford should

have been read in evidence. The question was as

follows:

"State, if you know, who had charge of the

platform through which the plaintiflf fell and in

which the broken plank was found, and explain

fully how you know this."
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The answer was as follows:

"The Alaska Treadwell Gold Mining Co. had
charge of the Treadwell Club building and the

platform in front of the same at the time, and
prior to the time, of the accident to the plaintiff.

I know this because the Treadwell employees had
repaired the platform in various places, and it

was on the Treadwell Company's property."

This question and answer were objected to on the

ground that the question was incompetent and called

for the conclusion of a witness on a material ques-

tion of fact. The answer also was objected to on

the same ground, and an additional ground that it

was not responsive to the question. These objec-

tions were overruled and the testimony received,

whereupon the same point was raised by motion to

strike the answer from the record. This motion was

also denied. One of the special objections pointed

out to the Trial Court in the objection made was

that the witness testified that the platform and build-

ing were on the Treadwell Company's property.

This was one of the material questions at issue upon

the trial. A question of this character might some-

times be permissible in connection with the establish-

ment of some preliminary fact, but when asked to

establish a material fact in issue, it would seem to

be highly improper to permit a witness to give his

mere opinion upon the question to be determined.

It is an easy matter to establish by proper proof that

this or that piece of property belongs to this or that
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person. The public records can be resorted to for

that purpose, and the law provides a simple method

for that production. There is no excuse for offering

opinion evidence upon this question except that it

can be resorted to in a case where the record does

not bear out the contention of the party producing

such evidence for the sole purpose of saying that

there was some evidence to go to the jury, that is to

say, the mere expression of an opinion by a witness.

There is no reason why this sort of testimony should

be permitted, and every reason why it should not be.

The plaintiff in this case offered no testimony of any

other character touching this subject. What has been

said with reference to that portion of the evidence

which related to the ownership of the Club house and

platform applies with equal force to that portion of

the evidence which related to the question of who had

charge of the platform. Had the witness been prop-

erly interrogated it would have been competent to

him to testify that he had seen the defendant repair

the platform, but no other portion of the testimony

elicited could, in any wise, be made competent.

The second, third and fourth errors assigned re-

late to the propriety of submitting the case to the

jury, and can, therefore, be discussed together. At

the close of plaintiff's case a motion for a nonsuit

was made, and at the close of the whole case a
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motion to direct a verdict was made, and the Court

was also requested to instruct for the defendant.

1 8.

The reasons why the case should not have been

submitted to the jury, which are stated more in detail

in the motions for a nonsuit and for a directed ver-

dict, may be summed up under three general heads:

I.

The plaintiff in error was not guilty of any negli-

gence or breach of duty toward the defendant in

error.

II.

Even though it were assumed that the plaintiff

in error was negligent under the statement of the

defendant in error herself, she was guilty of contribu-

tory negligence.

III.

Even though it were assumed that the plaintiff in

error was negligent, and that the defendant in error

was not guilty of contributory negligence, the evi-

dence shows that such negligence was not the proxi-

mate cause of the injury to the defendant in error.

a. The plaintifif in error was not guilty of negli-

gence or in breach of duty toward the defendant in

error.

In discussing the question of whether the plaintifif
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in error was guilty of negligence or other breach of

duty toward the defendant in error, it becomes neces-

sary to inquire what its duties were as far as the

defendant in error was concerned, and these depend

to a large extent upon the relationship which existed

between the parties. As has been pointed out in the

statement of facts, the defendant in error was in-

jured because she stepped through a hole in the plat-

form in front of the Treadwell Club building while

attending a dance and supper at the invitation of

the Treadwell Fire Department, the accident occur-

ring as the defendant in error was going from the

dance hall to one of the boarding houses belonging

to the plaintifif in error, where the Fire Department

was serving a supper for its guests.

The Treadwell Club building and the platform in

front thereof, was situated on the tide-flat below

the line of ordinary high tide upon land, the title

to which is in the Government held in trust for the

future State, so that it is not subject to private owner-

ship. The building and platform were built by the

plaintifif in error, but not for its own use but as a

mere contractor for the benefit of the Treadwell

Club to whom the same were turned over upon com-

pletion, and whose members agreed to, and did in

part, pay for the same by paying monthly dues with

which the Club was credited. The property was

under the control of the Board of Directors of the

Club, and while there may have been but a single

meeting of the members of the Club to elect the first
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Board of Directors, while the succeeding directors

may have been elected by the Directors from time

to time in the manner usually followed in filling

vacancies, this was a matter with which the plain-

tifif in error was not concerned, and one concerning

which no one except members of the Club could

complain. The Board of Directors, however, acted,

had charge of the property, and conducted the afifairs

of the Club. There is evidence that some of the

plaintiff in error's carpenters made minor repairs

in the platform. There is also evidence that a steam-

fitter in the employ of the plaintifif in error made

repairs to the steam-pipes. In the case of the repairs

to the pipes, the work was done upon a requisition

of the Club Directors and was charged to the Club

(See Ev. Demytt rec, page 204). While the testi-

mony is that repairs generally were charged to the

Club, there is no specific evidence that the particular

items in connection with the repair of the platform

were so charged, and it is possible that no charge

was made in these cases because of their trivial

character.

The relation between the Club and the plaintiff in

error was such that the plaintiff in error took a very

deep paternal interest in the affairs of the Club.

While some of the members of the Club were em-

ployees of other companies, its own employees were

also members, and it is possible that it did not split

hairs with the Club by charging it with a few cents

for doing some slight repair work on this platform.
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But whether the platform was in charge of the

Treadwell Club or the Treadwell Company is not

a matter of controlling importance. The dance was

not given by either the Treadwell Club or the Tread-

well Mining Company. It was given by the Tread-

well Fire Department, a voluntary organization of

the employees of the various companies operating

in the vicinity. There is not a scintilla of evidence

that either the Treadwell Club or the Treadwell

Mining Co. did anything in the way of inviting the

defendant in error to this dance, or in the way of

securing her presence there. She was there as the

guest of the Fire Department. As to the Treadwell

Club and the Treadwell Mining Co., she was a mere

licensee. The Trial Court took the correct view of

that situation as is evident from the language of the

Court in its opinion in overruling the motion for

a directed verdict, where it is said:

"It is admitted in the pleadings that the dance
was given by the Fire Department, a voluntary

organization composed of some of the employees.

There is no evidence there were paid admissions

or express invitations; necessarily the Club turns

over possession and responsibility to the Fire De-
partment. Mugford and his family, including the

plaintiff, are members of that Club and they

therefore consented to this turning over. Miss
Mugford attends the dance,—but she goes to the

dance, not as a member of the Club, because the

Club has necessarily vacated its functions; and
she doesn't go as an employee of the Company;
but she goes as a guest of the Fire Department.
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There is no evidence that either the Treadwell

Club or the Treadwell Company derived any

advantage by the dance given by the Fire De-

partment. Both the Club and the Company ac-

quiesced in the dance and in the use of the build-

ing for that purpose, but neither the Club or the

Company extended any invitation" (See opinion

of Court on Motion for an Instructed Verdict,

rec. page 382).

And in instructing the jury, the Court reiterated

its views upon this question, and said:

"Miss Mugford, the testimony shows, was pres-

ent as a guest of the Fire Department. The Fire

Department with the consent of the Treadwell

Club, and with the passive consent of the Company
itself, gave a ball, or a dance, to which the em-

ployees of the Company and others were invited,

or were guests. When one person allows his

premises to be used, he does not invite people to

use them—simply allows them to be used, thus

consents; and persons availing themselves of that

consent and coming on the premises take them

just as they find them. And consequently, when

Miss Mugford, went to that dance as a guest of the

Fire Department, she didn't go there as an em-

ployee of the Company; she went there, as I say,

as a guest of the Fire Department, totally divorced

from any of her duties as an emplovee of the Com-

pany. She was free to go or not to go, just as she

pleased. When the Fire Department took over

the property for that night from the Club, or

from the Company, whichever it was, they took it

over just as they found it; and when Miss Mug-

ford attended that dance as their guest, she went

there, so far as the Treadwell Club or the Tread-
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well Company is concerned, as a mere licensee,

and, of course, she took the property just as she

found it.* * ********
The liability shown is shown against the Fire
Department. The Fire Department was com-
posed of some of the employees of all three

companies operating on the Island. (See In^

structions of the Court rec. page 387). True,
the Court then instructed the jury that the

rights of the defendant in error upon the plat-

form were different from those in the Club
building, but how the defendant in error could be
a licensee in the building and something else on
the platform in front of it, is not so clear. If,

then, the defendant in error was a mere licensee

when she went upon the premises, neither the

Treadwell Club nor the Treadwell Company owed
her any duty except to refrain from wilfully injur-

ing her. She took the premises as she found them.

The following authorities are submitted in support

of this:

"A mere passive acquiescence, on the part of

the owner or occupant, in the use of real property

by others, does not involve him in any liability to

them for its unfitness for such use. They take

all the risk upon themselves and have no right to

complain of any defect in the premises even

though caused by the direct act of the owner (e.

g., a pit sunk in the land)".

Shearman & Redfield on Negligence, 6th ed..

Vol. Ill, page 1843.

Fitzpatrirk v. Cumberland Glass Co., 39 A. 675,

61 N. J. L., 378.
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In this case a boy of 12 years was injured while

bringing lunch to his father who was an employee

of defendant Company. The boy had been bringing

lunch for some time with the permission of the Com-

pany, and was therefore not a trespasser but a licensee.

The Court held that his presence on the Company's

land being merely permissive and not by invitation,

the only duty which the Company owed him was to

abstain from acts wilfully injurious, and that Com-
pany was not liable for the loss of the boy's leg caused

by being crushed under a gate which fell down on

account of Company having failed to keep the gate

in repair.

Vanderbeck, et al. v. V. Hendry, 34 N. J. L. 467.

Plaintiff 10 years old was injured while passing

through gangway 45 feet from Wayne Street, a

public highway, by a lumber pile falling, which it

was shown to have been negligently maintained by

defendants. Held, that defendants were not liable as

invitation was not established in case.

Reardon v. Thompson, 149 Mass. 267, 21 N. E.

369-

An open hole, which is not concealed otherwise

than by the darkness of night, is a danger which a

licensee must avoid at his peril.

Currier v. Trustees of Dartmouth College, 105

F. 886. Affirmed 1 17 F. 44, 54 C. C. A. 430.
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Muench v. Hern, 96 N. W. 8cx); 119 Wis. 441.

Chesley v. Rockeford Gould, 96 N. W. 489;

4 Neb. (unof.) jyj.

Berlin Mills Co. v. Croteau, 88 Fed. 860;

Bentley v. Loverick, 102 111. App. 166;

Thiele v. McManus, Ind. App. 1891, 28 N. E.

327;

Konick V. Champneys, 183 Pac. 75 (Wash.)

The position taken by the Trial Court that the de-

fendant in error was not a licensee when she stepped

upon the platform, is entirely untenable. When one

goes to another's house as a licensee and, in leav-

ing it, falls through a hole in the porch, such a one

is still a licensee when the accident happens on the

porch. This platform was no more than a porch to

the Club building. It was built over the tide flat so as

to enable persons to get from the walk into the build-

ing. When the building was erected, it was placed

on piles. Between it and the walk was an intervening

space so that piles had to be driven and a platform

erected to enable people to get into the building.

This was done. Upon this question there is no dis-

pute in the evidence. There were witnesses to testify

that they walked over this platform and used it in

getting from one place to another on the Company's

property, but this did not deprive the platform of

its character as an appurtenance to the building, nor

did it make it, as the Trial Court seems to assume, a

part of the public highway. At the outset there was
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no evidence that there were any highways on the

Treadwell Company's property in the sense that that

term is generally used. There was a walk extending

along the beach from the Ready Bullion mine to the

Treadwell Store and beyond. This walk ran parallel

to the railroad track and was made of planks, and it

may be assumed, was used by any one having occasion

to pass that way. It was, however, no more than a

walk over private property used by persons having

occasion to go over this private property. But the

mere fact that some persons might leave this walk

and walk for a short distance over this platform would

not make the platform part of the walk, and whatever

may have been the character of this walk as a high-

way, the platform could not have become part of it

simply because some persons left the walk proper and

walked at times over the platform. To establish a

public highway, there must be either dedication or

adverse user by the public for the statutory period.

There is no evidence of dedication, and none of

adverse user. There is not even evidence of per-

missive use, although such use would not stamp

the platform with the character of a public high-

way. The only evidence in the whole record that

deals with the manner in which the plaintiff in

error regarded those who used either the walks

or the platform is found in the cross examina-

tion of Mr. Metzgar, who testifies that automobiles

coming over from Douglas City had used this walk

at one time and had gone down as far as the Club
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house to turn around on the platform, and that he

forbade the use of either the walk or the platform for

that purpose for the twofold reason that neither

were built for the use of automobiles, and that the

walks themselves were narrow so that their use by

automobiles interfered with their use by pedestrians.

(See Ev. Metzgar rec. page 174).

There is, therefore, nothing in the record to show

that the walks themselves were public highways, and

certainly nothing to show that the platform which

connected the walk with the Club building was a

public highway.

United States v. Rindge, 208 Fed. 611
;

Bellview Cemetery Co. v. McEvers, 57 So.

375, 17 Ala. 457;

City of Chicago v. Wildman, 88 N. E. 559,

24 111. 215;

Parrott v. Stewart, 132 P. 523, 65 Or. 254;

Falter v. Packard, 219 111. 356; 76 N. E. 495;

Fall River Print Works v. Fall River,

1 10 Mass. 428;

Dist. of Columbia v. Robinson, 180 U. S. 92;

Cooper V. Monterey Co., 104 Cal. 437;

38 Pac. 106;

Slater v. Gunn, 170 Mass. 509;

Coburn v. San Mateo Co., 75 Fed. 520;

Southern Ry. v. Combs, (Ga.), 53 S. E. 508;

Lawson V. Shreveport Waterwdrks Co., 35 So.

390; III La. 73;
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Board of Com'rs of Green Co. v. Huff, 91 Tnd.

333;

Shellhouse v. State, 11 N. E. 484, no Ind. 509;

Shaver v. Edgell, 34 S. E. 664, 48 W. Va. 502

;

Frye v. Village of Highland, 85 N. W. 351,

109 Wis. 292;

Brandt V. Orrick, (Wash.), 181 Pac. 35.

In view of the fact that the defendant in error

attended the dance and supper as the guest of the Fire

Department, she was a mere licensee as far as this

plaintifif in error was concerned, and even though she

passed over some of the property of the plaintifif in

error, she did so, not at the invitation or request, but

at most, with its consent and acquiescence. The Fire

Department may have invited her to come upon the

premises of the plaintifif in error, but the plaintifif in

error did not so invite her, and the plaintifif in error

would not be liable to her, even though she had fallen

and injured herself on one of the walks on its property,

for she was there as a mere licensee. And much less

are they liable since she fell through a platform which

was the property and under the control of the third

party, the Treadwell Club, and was not and never had

been, a walk or a highway but a mere approach to the

Treadwell Club building, serving the purpose of a

porch, or other simple means of ingress and egress,

and forming part of the building, and in no sense part

of the walk with which the building was connected

by it.
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The views of the Trial Judge upon this subject are

expressed in the opinion denying the motion to direct

a verdict in the following language:

"For accidents happening in the middle of this

intervening space, the Company would have been
clearly liable for injury, received through its

negligence, if any. Is it liable for accidents hap-
pening between the highway and the Club? I

don't think so, unless the facts and circumstances

are such that the Company expressly or impliedly

held out that particular portion of the intervening

space where the accident happened as the part of

the highway maintained by them. If they did,

they are liable under the rules governing the lia-

bility of the owner of the highway under such

circumstances. I think that is a question for the

jury."

(See opinion of the Judge upon motion for in-

structed verdict rec. page 383.)

The difficulty with the views of the learned Trial

Judge is twofold. In the first place, there is not a

scintilla of evidence to the eflect that the Treadwell

Company either held out the intervening space be-

tween what the Court refers to as the highway and

the Club as a part of a highway maintained by them.

In the second place, it is difficult to see how they could

so hold it out as a highway unless indeed their con-

duct in this regard amounted to a dedication. It is

not believed there could be such a thing as a highway

by estoppel, at least not unless this estoppel were

pleaded and proven. It has already been pointed out



35

that this platform was built at the time the Club

building was built as part of the structure for the

Treadwell Club, and that the Treadwell Club was

charged by the Treadwell Company with the cost of

its construction. The only party, therefore, that could

either hold out this platform as a highway or dedi-

cate it as a highway, would be the Treadwell Club.

There is not in the record, the testimony of a single

witness who testified that the Treadwell Company or

any of its officers ever did a single thing to lead any

one to believe that this platform was part of a high-

way or a street. The only particle of testimony that

appears in the record that refers to the relation of the

Treadwell Company and the public as far as this

platform and any of the walks at Treadwell are con-

cerned, is the testimony of Metzgar already referred

to where that officer testified that he forbade the

owners of automobiles to use either this platform or

the walks with their automobiles because they were

not constructed for that purpose, and the walks were

too narrow so that their use by automobiles interfered

with their use by pedestrians. As already indicated,

there is no evidence that there was any such thing as

a Street or a public highway on the property of the

defendant company at Treadwell. There were plank

walks that were used by pedestrians, to be sure. Per-

sons who had occasion to go upon the company's prop-

erty used these walks, and if going on the company's

property on business either at the company's store or

elsewhere, such persons were injured through the com-



36

pany's negligence in not keeping these walks that were

designed, intended and held out as such places to

walk, in repair, there would be liability only in those

cases where they went in connection with some matter

that might inure to the benefit of the company, the

reason being that in such cases, they would be re-

garded as being there by invitation. There would be

no difference in liability whether the person so in-

jured would be liable upon the walk or by falling

through the floor in the store or office. The liability

in either case would be the same and based upon the

same reason. It would not be the liability of the

owner of the highway, such as a city, county or state,

but it would be the liability of the owner of private

property who invited another to come upon it. Any
one going upon it out of mere curiosity or at the in-

vitation of a third party, would be a mere licensee.

The test in such cases, in the absence of express in-

vitation being whether the owner upon whose prop-

erty the accident happened, derived any benefit from

the visit of the person injured. If such person came

there on business, the owner of the property, if negli-

gent, would be liable, otherwise not. As was said

by the Supreme Court in the case of Bennett v. Rail-

road Co. I02 U. S. 584, in quoting with approval from

a text written upon the subject:

"The principle, says Mr. Campbell in his

treatise on Negligence, appears to be that invita-

tion is inferred where there is common interest or
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mutual advantage, while a license in inferred

where the object is the mere pleasure or benefit of

the person using it."

The defendant in error was invited to go upon

the property of the plaintiff in error by the Fire De-

partment as its guest. She was injured by falling

through a hole in the platform belonging to and in

control of the Treadwell Club. At the time she

was injured, she sustained the relations of a licensee

to the Treadwell Club and no relation to the plaintiff

in error whatsoever. Accordingly, the plaintiff in

error owed her no duty whatsoever at the time of her

injury, but had she been injured on one of the walks

maintained on plaintiff in error's property, the case

would be the same, for these walks are walks on

private property. She was there, not at the invitation

of the plaintiff in error, but at the invitation of the

Fire Department. As to the defendant in error, she

was a mere licensee. It owed her no duty except to

refrain from wilfully injuring her.

Indiana, B. & W. Ry. Co. v. Barnhart, j6 N.

E. 121, 115 Ind. 399;

South Bend Iron Works v. Larger, 39 N. E.

209, II Ind. App. 367;

Dixon V. Swift, 56 A. 761, 98 Me. 207;

Fitzpatrick v. Cumberland Glass Mfg. Co., 39
' Atl. 675, 61 N. J. Law, 378;

Tayler v. Haddenfield & C. Turnpike Co., 46

Atl. 707, 65 N. J. Law, 102;
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Davis V. Malvern Light & Power Co., (Iowa),

173 N. W. 262;

Barrett v. Brooklyn Heights Ry. Co. (N. Y.

Supp.), 176 N. Y. S. 590;

Konick V. Champneys, 183 Pac. 75 (Wash.).

Furthermore, under any view of the case, this

must be conceded: The defendant in error was the

guest of the Fire Department, as such guest she came

upon the property. Had she not been such guest,

she would not have been either in the ballroom or on

the platform. The Fire Department was the tenant

of the owner irrespective of whether this was the

Treadwell Company or the Treadwell Club. There

was no evidence of any contract under which the land-

lord, whoever it was, agreed to keep the premises in

repair and in the absence of an express agreement to

that effect, no such duty exists. There is no implied

warranty that the premises are safe for the uses to

which they are to be applied. The guest of the

tenant in such cases has no right of action against

the landlord for injuries resulting from the unsafe

condition of the premises. The Supreme Court of

Washington had occasion to pass on this question in

the case of Mesher v. Osborn, 134 Pac. 1092, where

the rule was thus stated:

(5) (2) "There is another general principle

which further narrows the discussion. The tenant's

guest, like his servant, is usually held to be so



39

identified with the tenant that his right of recov-

ery for injury as against the landlord is the same
as that of the tenant would be had he suffered

the injury. The guest cannot be regarded as

possessing the independent rights of a stranger.

His right of recovery is in no way superior to that

of the tenant. 24 Cyc. 11 19;

McKenzie v. Cheetham, 83 Me. 543, 22 Atl.

469;
Baker v. Moeller, 52 Wash. 605, loi Pac.

231.

(6) (3) It is a general principle that, in the

absence of express contract to the contrary, a tenant

takes the demised premises as he finds them, and
there is no implied warranty by the landlord that

they are safe or fit for the purpose for which they

are hired. The maxim caveat emptor applies. 3

Shearman & Redfield, Negligence (6th Ed.) 709;

Baker v. Moeller, 52 Wash. 605, loi Pac.

231.

(7) (4) To the general rule of the landlord's

nonliability for injury from defects there is the

well-recognized exception that, even in the absence

of warranty or express agreement by the landlord

to repair, he is liable to the tenant or the tenant's

guest as for a tort, where with actual knowledge
of obscure defects or dangers at the time of the

letting he lets the premises without disclosing such

defects to the tenant, who does not know and by
the exercise of reasonable care would not discover

them. The duty to disclose such latent defects and
dangers when actually known to the landlord exists

without regard to any covenant or lack of covenant

to repair. But in the absence of such covenant
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there is no duty of inspection on the landlord's

part to discover latent and unknown defects. 3
Shearman & Redfield, Neg. (6th Ed.) 109;

Moore v. Parker, 63 Kan. 52, 64 Pac. 975, 53

L. R. A. 778

;

Cowen V. Sunderland, 145 Mass. 363, 14 N. E.

117, I Am. St. Rep. 469;

Coke V. Gutkese, 80 Ky. 598, 44 Am. Rep. 499;

Martin v. Richards, 155 Mass. 381, 29 N. E.

591;

Anderson v. Hayes, loi Wis. 538; 77 N. W.

891, 70 Am. St. Rep. 930;

Edwards V. N. Y. & H. R. R. Co., 98 N. Y.

245, 50 Am. Rep. 659;

Kern v. Myll, 80 Mich. 525, 45 N. W. 587, 8

L. R. A. 682;

Howard v. Washington Water Power Co., 134

Pac. 927."

b. Assuming that the platform was a public high-

way, evidence is still conclusive plaintiff in error is

not guilty of negligence.

Should we assume, however, that the platform was

part of a public highway which the plaintifif in error

was legally bound to maintain and keep in repair,

even then, there would, under the evidence be no

liability. The duty that the owner of a highway owes

to the public in such cases, is to exercise ordinary care,

and the evidence conclusively shows that the defendant
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in error exercised, not only ordinary care, but the

highest degree of care in providing for the safety of

any one coming upon its premises. It employed a

Surface Inspector whose sole duty it was to see that

everything on the surface was safe. (See Ev. Demytt,

rec. page 202.) It provided a Safety Committee,

some of the members of which were charged with the

duty of inspecting surface conditions and providing

for their safety. (See Ev. Demytt, rec. page 201.

Ev. Wilson rec. page 176. Ev. Metzgar rec. page

169.) Immediately prior to this ball, it being known

that the Fire Department was about to invite a num-

ber of people upon the premises, the Chief of the

Fire Department, who was also a member of the Sur-

face Safety Committee, made a careful inspection of

the premises that might be visited by the Fire Depart-

ment's guests, including the platform where the ac-

cident occurred, and found the platform in apparently

safe condition. Mr. Metzgar, the Superintendent of

the Company, together with the Company's head

carpenter, also made a personal and careful inspec-

tion of the walks and other places that might be

visited by the guests, and extended their inspection,

not only to the surface of this platform, but also went

under it and found it to be apparently in a safe con-

dition. The fact that the premises were thus in-

spected is not questioned or denied.

If a County, City or Town owning a highway,

should be shown to have taken any such precautions

as these to prevent injury, no one would seriously con-
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tend that it could be held liable in damages if injury

to someone nevertheless resulted.

Seidel v. Town of Woodbury, 70 Atl. 58, 81

Conn. 65;

Speck V. Bruce Tp., 132 N. W. 114, 166 Mich.

550;

Canfield v. Township of Gem Plains, (1913)

144 N. W. 634, 175 Mich. 379;

Beebe v. Scotts Bluff County (1912), 138 N.

W- 737? 92 Neb. 501

;

Leber v. King County (Wash. 191 2), 124 Pac.

397, 69 Wash. 134, 42 L. R. A. (N. S.)

267.

IV.

CONTRIBUTORY NEGLIGENCE.

Even though this platform was at the time of the

accident in possession of, owned and maintained by

the plaintifif in error, and used by it as a thoroughfare

over which those who had occasion to go upon the

plaintifl in error's premises had a right to walk, and

even though the plaintiff in error had been negligent

and had allowed this platform to become rotten and

decayed, as claimed by the defendant in error, the

plaintifif in error would not be liable in damages to

the defendant in error, because she was guilty of

contributory negligence. Her own testimony is to the
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effect that she knew that this platform had been in a

bad state of repair, had been rotten and decayed for

a period of about three years. Her testimony on

direct examination was in part as follows:

"Q. I wish you would describe it. What was
its appearance?

A. There were little patches over boards that

had been rotten, depressions in boards that looked

as if they were ready to break.

Q. Were there any holes near the place where
you fell through?

A. Yes, there were worn places, kind o'.

Q. Planks were worn. Is that what you mean?
A. Yes, the whole place over there was rotten

all around."

Upon cross examination, she testified as follows:

"Q. During that entire three years you ob-

served the platform to be rotten and decayed, the

boards?
A. Yes, it looked rotten; I thought it was filled

in; I thought it might fall through, may be it

would break. I kind o' thought it was filled in

round there.

Q. You even thought you would fall through;

that it might break?

A. Well, I didn't think I would fall through.

I thought the boards looked as if they would
break; had that appearance; but I thought I would
not fall far because I thought it was kind o' filled

in; they started to fill in round the ball grounds

so I thought may be it was extended up

—

Q. —but the appearance of the boards was

such that they might break?

A. Yes, they had that appearance."

Record, p. 44.
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The witness testified further that she had observed

this condition for three years, passed by this platform

daily in going to her work and over which she

walked on many occasions when she went to the Club

house. Notwithstanding this, she accepted an in-

vitation to the dance, passed over this platform and,

on leaving the Club house, stepped on the platform,

and exercised no care whatsoever. On being asked

about the manner in which she left the building, she

testified as follows:

!

"Q. Which way did you look as you went out

the door?
A. Well, I looked straight ahead; of course, I

didn't look right down; I couldn't very well; there

were people in front of me and I was familiar

with the place; I wasn't looking for the hole.''

Record, p. 48.

Now, the law is well settled that any one going

upon the premises of another, even by express invita-

tion, knowing that such premises are unsafe or in

dangerous condition, assumes the risk incident to such

known dangers, and is guilty of such contributory

negligence as to bar a recovery for injuries received.

This point was passed upon by Judge Hawley in the

case of Ten Broack v. Wells Fargo & Co. et al., 47

Fed. page 690. The plaintiff in that case was a guest

at the Bellevue Hotel, and claimed that the only

means of ingress and egress was by a stairway leading

to a platform; that neither the stairway or the plat-
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form were provided with a railing, and that because

of the absence of such railing, she fell from the

platform and was injured. It was held that the ab-

sence of such railing was patent to any one so that the

plaintiff must have known of it and could not, for

that reason, recover. In passing upon this point,

Judge Hawley says:

"The fact that there was no railing or other

protection across the front of the platform, or at

the side of the steps, might be a good reason for

declining to become a guest at the house; but, in-

asmuch as the defect or omission in this respect

was apparent to every guest at the hotel, it neces-

sarily follows that each guest must have volun-

tarily assumed the risks incident to the plan of the

house in this respect, and could not recover for

injuries received by falling from the platform

without alleging and proving that there was some
fault or negligence in the construction of the plat-

form or stairs as they then existed, without the

protection of a railing."

]

So in this case, if the platform were rotten, and the

boards of which it was composed appeared to the de-

fendant in error to be such that they would be liable

to break, that would be a good reason why she should

not attend the dance, but having attended the dance,

possessed of this knowledge, she assumed the risk and

was guilty of such contributory negligence as would

bar a recovery.

The same point was before the Supreme Court of

Washington in the case of Glass v. Colman, 45 Pac.
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310. In this case, suit had been brought by one who

had been a guest at a hotel to recover for injuries

alleged to be due to defective construction. It ap-

peared that the guest was familiar with the hotel, and

with the manner in which it was constructed. The

lower Court non-suited the plaintiff and a judgment

of non-suit was affirmed by the Supreme Court. In

passing upon the point, the Supreme Court of Wash-

ington say:

"Upon the question of contributory negligence;

it appeared from the undisputed evidence that the

plaintiff had been a guest of the hotel for such a

time that he knew, or had an opportunity to know,
all about the alleged defective construction which
it is claimed was the cause of his injury; and if,

knowing of such defects, he voluntarily elected to

occupy his room, he must be held to have elected

to take the chances. If the construction was in

fact such as to make it dangerous for a guest to

occupy a room in the hotel, the plaintiff was
guilty of contributory negligence when, with a

knowledge of the defective construction, he re-

mained a guest of the hotel."

To the same effect are the following authorities:

"But if the plaintiff sees, or by ordinary care

could see, that the defendant has in fact negli-

gently exposed him to the risk or injury, or will

probably do so, he * * * * must use all the addi-

tional precautions, on his own part, which a per-

son of ordinary prudence would use, in view of

the circumstances as they are, and not as they

ought to be."
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Shearman & Redfield on Negligence, Vol. i,

page 230.

"If the defect was of such a character that men
of ordinary prudence, having knowledge of it,

would not, under ordinary circumstances, have at-

tempted to pass at their own risk, a traveler has

no right to try the experiment at the risk of the

public; the risk is his own."
Shearman & Redfield on Negligence, Vol. 2,

page 964.

Reynolds v. Los Angeles Gas &" Electric Co., 162

Cal. 327; 122 Pac. 962.

Plaintifif, an old lady about 75 years of age, but

physically vigorous, was injured by walking into a

ditch which she had knowledge of but did not think

of at the time. She recovered judgment in the trial

court. On appeal she was held to have been guilty

of contributory negligence as a matter of law, and

the case vv^as reversed.

Costello V. Farmers Bank of Golden Valley, 157

N. W. 982; 34N. D. 131.

A person passing across lot on very dark night,

after opportunity to observe excavation in daytime,

was guilty of contributory negligence, barring re-

covery for injuries.

Hontz V. San Pedro L. A. & S. L. R. Co., 161 P.

971; 173 Cal. 750.

As a lumber company owed to invitee in its yards

only reasonable care to see that the premises were in
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a safe condition, maintenance of a drawbridge which

leaned over tracks, dangers of which were known to

invitee, did not constitute negligence.

Sanders v. Smith Realty Cp., 84 N. J. L. 276; 86

A. 404.

Plaintiff injured by going in cellar which was

dark and the condition of which he was familiar

with. The Court said:

I

"He was sui juris, and when he undertook to

use the passageway with full knowledge of the

danger he ran in doing so, he assumed the risk

of such injury as might result to him from such

use, and cannot charge it upon the defendant."

Chicago, R. I. & P. Ry. Co. v. Baldwin, 164 Fed.

826.

Action by Administratrix of the estate of Baldwin,

deceased, against appellant for causing death of de-

ceased by alleged negligence. The plaintiff had

judgment, from which judgment this appeal is taken.

The negligence of the appellant was conceded on

appeal. Facts show that decedent was killed while

crossing a railway bridge from which approaching

trains could be seen for a long distance each way,

and if decedent had looked he could have seen the

approaching train and avoided the injury. Question

whether, under these facts, decedent was guilty of

contributory negligence. The Court say:
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'^Under these undisputed facts there is no escape

from the conclusion that if the decedent had
looked behind him at any time when he was
walking the first 75 of the last 100 feet he must
have seen the fatal engine approaching him, and
he could easily have stepped out upon an ex-

tended floor beam and have escaped it. If he

did not look he was guilty of negligence, and if

he looked and did not step out upon one of these

beams to the railing beyond reach of the engine

he was likewise guilty, and in either event his

negligence contributed to his injury, for if he had
exercised ordinary care to look and to act he

would have escaped the accident. ******
Where a diligent use of the senses of the person

injured would have avoided a known or appre-

hended danger, a failure to use them is, under
ordinary circumstances, contributory negligence;

and, where such a failure is established by un-

disputed or conclusive evidence, it is the duty
of the trial court to instruct the jury that there

can be no recovery of damages on account of the

injury."

City of Peoria v. Adams, yi 111. App. 662;

Louisville & N. R. Co. v. Eves, 27 N. E., 580,

I Ind. App. 224;

McGuire v. Brand, 64 N. E. 11 23, 171 N. Y.,

672;

Barber v. East & W. R. Co., 36 S. E. 50, in
Ga. 838.

Chicago & N. W. Ry. Co. v. Weeks, 64 N. E.

1039, 198 111. 551;

McGeever v. O'Byrne, 82 So. 508.
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But it may be urged that in the case of public high-

ways, the rule above set forth is somewhat relaxed in

favor of pedestrians. In some jurisdictions, at least,

it is held that pedestrians are not precluded from

going upon a highway known to be dangerous, pro-

vided they exercise, for their own protection, a de-

gree of care commensurate with the known or ap-

parent danger. While this relaxation of the rule

cannot be applied to the facts in this case, because

the platform through which the defendant in error

fell was not a public highway and the plaintifif in

error was not a municipality, state, county or other

governmental body charged with the duty of main-

taining such highway, the defendant in error would

nevertheless be barred from recovery, even though

the platform were a public highway and the plaintiff

in error a governmental body charged with the duty

of maintaining it. The rule is relaxed in such cases

because the governmental body is charged by law with

the duty of furnishing a safe highway or street, and

it cannot avoid this duty by furnishing a dangerous

highway or street and then advertising the fact that

it is dangerous, so as to prevent a recovery by those

using it. But while the rule is somewhat relaxed

in this regard for the reasons stated, the Courts every-

where hold that, notwithstanding this relaxation of

the rule, the party using the highway and knowing

its dangers, is charged with the exercise of a degree

of care that becomes greater as the danger becomes

more threatening. In this case, the defendant in
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error testified that she not only knew that the boards

were rotten and appeared as though they were liable

to break, she had even calculated the distance she

would have to fall if she fell through the platform,

stating that she did not believe she would have far to

fall as she thought it was filled in. Having calculated

the effect that a fall would have upon her, she never-

theless, went boldly ahead without looking in front

of her, and without otherwise feeling her way, and

without exercising, whatsoever, any care for her own

safety. Her testimony is:

"Well, I looked straight ahead; of course, I

didn't look right down; I couldn't very well; there

were people in front of me and I was familiar

with the place; I wasn't looking for the hole."

But knowing what she said she did about the plat-

form, even if such platform were regarded in the

light of a public street, the law would charge her

with a duty, not of looking straight ahead, but of

looking where she was going, of looking down, and

if she could not look down because of the crowd in

front of her, of feeling her way and stepping lightly

and carefully, or doing at least something to pro-

tect herself against the danger which she says she

knew was threatening. It was her legal duty to look

for the hole, under the circumstances to which she

has testified, and as against herself, she is bound by

her own statements in this regard. If, under those

statements, she would be guilty of contributory negli-

gence, contributory negligence exists as a matter of
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law, and there is nothing for the jury to pass upon.

As was said by the Court in the case of Western

Union Telegraph Co. v. Baker, 140 Fed. 315:

"One's right of recovery for damages on account

of the negligence of another is always conditioned

by his own exercise of ordinary care to avoid the

damages, after he knows they are impending, and,

when his exercise of such care would have pre-

vented them, the failure to exercise it is fatal to

his recovery."

Even though the accident had happened, therefore,

on a public highway, under the circumstances in this

case the contributory negligence of the defendant in

error would, as a matter of law, prevent a recovery.

This precise point was before the Supreme Court

of Indiana in the case of Town of Gosport v. Evans.

(13th N. E. Rep. page 256.) The plaintifif brought

suit against the Town because of injuries alleged to

have been sustained by her as a result of a fall upon

a sidewalk which, it was contended, the Town negli-

gently permitted to be and remain in a dangerous

condition. She testified that she knew of the dan-

gerous condition of the walk, although she also testi-

fied that she had taken special precautions to avoid

it but she thought she could safely walk over it. But

the Court held that she could not recover.

In passing upon the question the Supreme Court

of Indiana, speaking through Justice Mitchell, say:

"If we should assume, however, that the walk

was defective and dangerous at the time of the
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injury, and that the town neglected its duty in not

repairing it, principles too firmly established to

be departed from require that the judgment
should be reversed nevertheless. The plaintifTf wsls

guilty of contributory negligence, and it is too

well settled to require reference to authority that

contributory negligence prevents a recovery in an

action like this. It is disclosed in the evidence

given on the stand by the plaintiff herself that

she was returning home from church after the

evening service in company with and by the side

of another lady. She had passed over the side-

walk in question frequently. Quoting her own
language, as we find it repeated again and again

in the record of her testimony, she said:

*I knew it was a bad place, but thought I could

pass it. Had passed it before. * * * I put on old

shoes, and socks over them. I put them on that

night to go through this place safely, and for all

other bad places. * * * I could see the place when
I came up; knew it was a bad, dangerous place,

but thought I would get through safe. I stepped

carefully, but stumbled and fell. * * * Nothing to

prevent me from walking next to the fence,

except that Mrs. O'Mearis was walking there.

Don't know why I did not let go her arm and

walk there. Had passed there often going to and

from church.'

Thus it appears that a oerson of mature years,

and in the possession of all her faculties, de-

liberately walked into a place which, upon her

hypothesis of the case, was one of known danger,

and which she could have avoided by simply dis-

engaging herself from, and following in the foot-

steps of, her friend."

The statement of Lord EUenborough in Butterfield

v. Forrester, 1 1 East, 60, that a



54

"party may not cast himself upon an obstruction

which has been made by the fault of another, and

avail himself of it, if he do not himself use com-

mon and ordinary caution to be in the right,"

was hardly less applicable to the case in which it was

made than to the one under consideration.

"Two things must concur,"

said that learned Judge,

"to support this action,—an obstruction in the road

by the fault of the defendant, and no want of

ordinary care to avoid it on the part of the plain-

tiff."

This rule stated in different language, has been

consistently and uniformly declared and adhered to

by appellate courts in every commonlaw jurisdiction.

Beach, Contrib. Neg. 71-77;

Bruker v. To'U'n of Covington, 69 Ind. 33

;

President, etc., v. Dusouchett, 2 Ind. 586;

Riest V. City of Goshen, 42 Ind. 329;

Turnpike Co. v. Baldwin, 57 Ind. 86.

One who knows of a dangerous obstruction in a

street or sidewalk, and yet attempts to pass it, when,

on account of darkness or other hindering causes, he

cannot see so as to avoid it, takes the risk upon him-

self. For a much greater reason does he take the

risk upon himself if, seeing an obstruction and know-
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ing its dangerous character, he deliberately goes into

or upon it when he was under no compulsion to go,

or might have avoided it by going around.

Thompson v. Railroad Co., 54 Ind. 197;

Railroad Co. v. Schmidt, 8 Ind. 264;

Kind V. Thompson, 87 Pa. St. 365;

Railway Co. v. Brannagan, 75 Ind. 490;

Erie v. Magill, loi Pa. St. 616;

Wilson V. City of Charleston, 8 Allen, 137;

Durkin v. Troy, 61 Barb. 437;

City of Centralia v. Krouse, 64 111. 19.

We do not question the doctrine of the cases which

hold that because one has knowledge that a highway

or sidewalk is out of repair, or even dangerous, he is

not, therefore, bound to forego travel upon such high-

way or sidewalk.

City of Huntington v. Breen, yy Ind. 30;

Wilson V. Trafalgar, etc., 83 Ind. 326;

Wilson V. Trafalgar, etc., 93 Ind. 287;

Nave V. Flack, 90 Ind. 212;

City of South Bend v. Hardy, 98 Ind. 586;

Town of Albion v. Hetrick, 90 Ind. 546;

Turner v. Buchanan, 82 Ind.. 147.

I

The doctrine to be extracted from these cases is

that, although a sidewalk or highway, may be in an

apparently defective or dangerous condition, yet a
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person with knowledge of the defect or danger is not

on that account obliged to abandon travel upon the

highway, if, by the exercise of care proportionate to

the known danger, he may reasonably expect to shun

or avoid the defect. If the defect be one which does

not render the way wholly impassable, and which can

only result injuriously to the traveler, if not shunned,

if there be an apparently safe way of passage,

without going into the obvious defect, the traveler is

not to be held to a rigorous account if he is deceived

or misled notwithstanding his efifort to avoid the

danger. The authorities, however, lend no counte-

nance to the notion that a person having knowledge of

an obvious defect, or of a place in a highway which

naturally suggests to a person of common understand-

ing that it is dangerous, may nevertheless voluntarily

cast himself into or upon the defect, upon the theory

that he is not obliged to forego travel upon the high-

way. In Norton v, Ipswich, 12 Cush. 488, the court

said:

"The real point is not whether the plaintifif was
chargeable with any negligence in making his

way over the road, after he had entered upon it,

but whether he knew or had reason to believe that

the road was dangerous when he entered on it, or

before he reached any dangerous place. If so,

he could not, in the exercise of ordinary pru-

dence, proceed and take his chance, and, if he
should actually sustain damage, look to the town
for indemnity."

Parkhill v. Town of Brighton, 61 Iowa, 103,

15 N. W. Rep. 853.
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"Where there is danger, and the peril is known,
whoever encounters it voluntarily and unneces-

sarily cannot be regarded as exercising ordinary

prudence, and therefore does so at his own risk."

Corlett V. City of Leavenworth, 27 Kan. 673;

Schaefler v. City of Sandusky, 33 Ohio St. 246.

"If the defect in the pavement which the plain-

tiff voluntarily encountered, presented an ob-

struction, or was of such a character that the town
of Gosport was bound to take notice of it, so that

it was guilty of negligence in not repairing it, the

conclusion follows necessarily that the plaintiff,

having full and equal knowledge of its character,

was guilty of contributory negligence in venturing

upon it, no matter how carefully she may have

prepared for the encounter, nor with how much
care she went upon it. Her duty was to avoid the

obstruction, or venture upon it at her own risk."

Durkin v. Troy, supra;

O'Dwyer v. O'Brien, 43 N. Y. S. 815, 13 App.

Div. 570;

Barber v. East & W. R. Co., 36 S. E. 50, III

Ga. 838;

Mansfield v. Richardson, 45 S. E. 269, 118 Ga.

250;

Stewart v. Pennsylvania Co., 29 N. E. 916,

130 Ind. 242;

Carrol v. Grand Ronde Electric Co., 84 Pac.

389, 47 Or., 424.
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V.

PROXIMATE CAUSE.

Even should we assume that the plaintiff in error,

and not the Treadwell Club, was the owner, and had

charge of, the platform through which the defendant

in error fell, and that the circumstances in the case

were such, for some reason or other, that it was

charged with the duty of exercising reasonable

care to see that this platform was in safe condition

so that persons might pass over it in safety, (and

under none of the contentions made could they be

charged with the exercise of a higher degree of care,)

even then the defendant in error could not recover

from the plaintiff in error. Assuming that it was

negligent in permitting this platform to get into a

bad state of repair, such negligence was not the

proximate cause of the accident. Persons passed and

repassed over this platform in perfect safety. That

very night crowds had passed over it. (See Ev. Dick-

man rec. page 332.) The defendant in error, her-

self, testified that persons had passed over the plat-

form in safety ahead of her. The defendant in error

did not fall through the platform because it was not

strong enough to hold her. She fell through a hole

that was already there and that was not made by

pedestrians walking over it. The platform was

strong enough to support the weight of pedestrians.

Had not something unusual happened, there would
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have been no hole, and the defendant in error would

have passed over the platform in perfect safety, ir-

respective of whether the platform was in the best

state of repair or not. But something unusual did

happen. There was an independent cause without

which the accident would not have happened. Two
men, one following the other in quick succession, ran

out of the dance hall and leaped upon this plank in

such a manner that the plank was, not only called

upon to support their weight, but also to resist the

force that resulted from the fact that they ran and

leaped upon it. The plank was even strong enough

to withstand one such an experience, the first man
jumped upon it but did not break it. It was heard

to crack but it did not break. Had the second man
jumped upon it a few moments later, the second jump

might not have broken the plank, but he lit upon it

before the plank had a chance to recover from the

first shock, and in so doing, broke it. This was the

proximate cause of the accident; without this the

accident would not have happened. No one contends

that the plaintiff in error was to blame for this, nor

is it contended that the plaintiff in error was negli-

gent in permitting the hole to remain after the plank

had been broken, for the defendant in error fell

through the hole almost immediately after the plank

was broken so that the plaintiff in error could have

no notice of its existence.

"The connection between the defendant's negli-

gence and the plaintiff's injury may be broken by
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an intervening cause. The defendant's negligence

is not deemed the proximate cause of the injury,

when the connection is thus actually broken by a

responsible intervening cause."

Shearman & Redfield on Negligence, 6th ed..

Vol. I, page 66.
I

I

Hambling v. City of Grand Rapids, 59 N. W.

310; 99 Mich. 292. Plaintifif sought to recover for

injuries received in falling into a hole in a sidewalk

from which a board had been removed; evidence

showed that some of the stringers were decayed, that

a horse had been hitched to this board and shortly

before the injury the horse, by a sudden jerk, had

removed the board. The court said:

"The municipality was in no sense responsible

for the hitching of the horse to the plank in the

walk, nor was the city bound to anticipate such

use; and if, while plaintiff was advancing upon
this walk, a horse hitched to one of the planks

suddenly jerked the plank from its place, and
plaintifif stepped into the aperture made thereby

and fell, receiving the injuries complained of, the

defect in the walk cannot be said to have been

the primary cause of the injury, and plaintiff was
not entitled to recover. If the plank had been
displaced by some other pedestrian in the use of

the walk, or if this displacement had not been
accounted for, and the conditions of the walk had
been shown to be such that such a disarrangement
was liable to occur in the ordinary use of the

walk, a different case would have been presented.

It certainly cannot be contended that, if parties
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had been engaged in tearing up this walk, the city

would have been liable; yet the force employed
was directly in that line."

Merrill v. Portland, 4 Cliff. 138; Fed. Case No.

9470-

Lady injured by having awning or sign attached

thereto fall on her head while she was passing on

sidewalk beneath and free from negligence on her

part. It was contended by plaintiff that this awning

and sign projected over sidewalk and into street

proper, and that therefore the City was negligent in

maintaining it there or allowing it to be so main-

tained and since the jury found for the plaintiff it

was so considered. The evidence showed that just as

plaintiff reached the place a person driving a wagon

on which was a high barrel rack drove this rack

against the awning and sign and caused it to fall.

Held, that the cause of the awning and sign falling

down was the fact that this barrel rack was driven

against it and that the city was not liable.

Stirker v. Plath, 46 N. Y. Supp. 585; 19 App.

Div. 376.

Action by tenant against landlord for injury sus-

tained by fall of shutter. Evidence as to condition

of shutter irreconcilably in conflict, but proof that

girl in upper story caused shutter to fall undisputed.

The court says:

"That being the proximate cause of the occur-
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rence, and not the negligence of the defendant in

constructing or maintaining a shutter * * * * The
cause of the accident was thus proven beyond
contradiction, and the court below should have

granted the motion made at the close of all the

proofs to dismiss the complaint."

De Camp v. Sioux City, 74 Iowa, 394; 37 N.

W. 971.

Plaintiff while driving in the street was injured

by colliding with a butcher wagon driven in a reck-

less manner and contrary to an Ordinance. While

this wagon was coming, the plaintiff tried to turn out

but was prevented from so doing by the negligent

construction and maintenance of a track in the street.

The court says:

"Under the undisputed facts of the case, con-

ceding that the street was out of repair, the plain-

tiff, to say the least, received his injuries by
reason of the combined negligent acts of the City

and the driver of the butcher wagon. More than

this, the reckless driving was the immediate and
proximate cause of the injury. There is no war-
rant in the evidence for a finding that if the team
had been driven at a lawful and proper rate of

speed, the collision would have nevertheless in-

jured the plaintiff. This being so the condition

of the street was not the direct and proximate
cause of the injury."

Quoting r Cooley Torts, 3rd Ed., p. 99:

"If an injury has resulted in consequence of a

certain wrongful act or omission, but only
through or by means of some intervening cause,
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from which last cause injury followed a direct

and immediate consequence, the law will refer the

damage to the last or proximate cause and refuse

to trace it to that which was more remote."

Wharts on Negligence. S. 134.

"Supposing that if it had not been for the inter-

vention of a responsible third party, the defend-

ant's negligence would have produced no damage
to the plaintiff, is the defendant liable to the

plaintiff? This question must be answered in the

negative, for the general reason that casual con-

nection between negligence and damage is broken
by the interposition of independent, responsible,

human action."

Judge Cooley, in his work on Torts (vol. i, (3rd

Ed.) p. 99), with characteristic exactness, has sum-

marized the rule as follows:

"It is not only requisite that damage, actual or

inferential, should be suffered, but this damage
must be the legitimate sequence of the thing

amiss. The maxim of the law here applicable is

that in law the immediate, and not the remote,

cause of any event is regarded; and in the appli-

cation of it the law rejects, as not constituting

the foundation for an action, that damage which
does not flow proximately from the act com-
plained of. In other words, the law always refers

the injury to the proximate, not to the remote,

cause. The explanation of this maxim may be

gven thus: If an injury has resulted in conse-

quence of a certain wrongful act or omission, but

only through or by means of some intervening

cause, from which last cause the injury followed
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as a direct and immediate consequence, the law
will refer the damage to the last or proximate
cause, and refuse to trace it to that which was
more remote. The chief and sufficient reason for

this rule is to be found in the impossibility of

tracing consequences through successive steps to

the remote cause, and the necessity of pausing in

the investigation of the chain of events at the

point beyond which experience and observation

convince us we cannot press our inquiries with
safety. To the proximate cause we may usually

trace consequences with some degree of assurance;

but beyond that we enter a field of conjecture,

where the uncertainty renders the attempt at exact

conclusion futile. A writer on this subject has

stated the rule in the following language: If the

wrong and the resulting damage are not known by
common experience to be naturally and usually in

sequence, and the damage does not, according to

the ordinary course of events, follow from the

wrong, then the wrong and the damage are not

sufficiently conjoined or concatenated as cause

and efifect to support an action."

S. S. Pass Railway Co. v. Trich, 117 Pa. 390,

II Atl. 627, 2 Am. St. Rep. 672;
Stone V. Boston & A. R. Company, 171 Mass.

536, 51 N. E. I, 41 L. R. A. 794;
Gibson V. International Trust Company, 177

Mass. 100, 58 N. E. 278, 52 L. R. A. 928;
Insurance Company v. Twee, 7 Wall 44, 19

L. Ed. 65;
Milwaukee & St. Paul Railway Company v.

Kellogg, 94 U. S. 469, 475, 24 L. Ed. 256;
Insurance Company v. Boon, 95 U. S. 117,

130, 24 L. Ed. 395;
Scheffer v. Railroad Company, 105 U. S. 249,

26 L. Ed. 1070;
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Railway Company v. Elliott, 55 Fed. 949,

5 C. C. A. 347, 20 L. R. A. 582;

Garrett v. Louisville Gf W. R. Co., 71 So.

685, Alabama, Apr. 20, 1916;

Hartnett v. Boston Store of Chicago, 106 N.

E. 837, 265 111. Rep. 331;
Commercial Minn. Ins. Co. Ltd. v. Gulf Re-

fining Co., 174 S. W. 874, Civil Appeals

Texas Feb. 16, 1915;

Wichita Falls & N. M^. Ry. Co. v. Cover, 164

Pac. 661, Oklahoma Supreme Nov. 28?,

1916;
Crane Co. v. Busdieker, 255 Fed. 664;

Cole V. German Savings and Loan Soc, 124

Fed. 113, 59 C. C. A. 593;

Cleveland C. C. & St. L. Ry. Co. v. Lindsay.

109 III. App.. 533;

Strojny v. Griffin Wheel Co., 1 16 III. App. 550;

Dunlap V. Wagner, 85 Ind. 529, 44 Am. Rep.

42;

Claypool V. Wigmore, 71 N. E. 509, 34 Ind.

App. 35-

Am. Bridge Co. v. Seeds, 144 Fed. 605, 75 C.

C. A. 407;

Decatur Car Wheel & Mfg. Co. v. Mehaffey,

29 So. 646, 128 Ala. 242;

City of Peoria v. Adams, 72 III. App. 662;

Mo. Pac. Ry. Co. v. Columbia, 69 Pac. 338, 65

Kan. 390.

VI.

The Fifth error assigned relates to that portion of

the Court's charge which submits to the Jury a ques-
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tion of plaintiff in error's liability as an owner of the

highway. A portion of the language employed by

the Court is as follows:

"If this was a highway by the consent or invita-

tion to the public generally to use it, held out by
the Treadwell Company, either expressly or im-
pliedly, then the Treadwell Company was under
a certain duty to everybody that used it. Now,
what is that duty? It is the duty to use ordinary

care to see that it is reasonably safe for the pur-

pose of a highway."
)

There is no allegation in the complaint to the ef-

fect that the Treadwell Company either expressly or

impliedly held out this platform as a highway. The

allegation is as follows:

"That immediately in front of said Club house

defendant company had erected a platform run-

ning the full length of said Club house building,

which said platform was constructed of planks

placed upon piling; that said platform was used

by defendant company and by its employes and
by the public generally as a street, and as a

means of ingress and egress to and from said Club
house building."

Throughout the balance of the complaint, the plat-

form is merely referred to as a "platform," except

in one instance, in Paragraph VI, where it is said

"that when plaintiff was leaving said club

house she walked out through the open door
leading to the platform or street in front of the
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building; that as she attempted to step down onto

the platform she fell through a large hole where
a plank had been broken a moment before, etc."

There is no allegation here to the effect that the

defendant company held out this platform as a street

to anyone. Nor, as has already been stated, could

such holding out make it a street unless it amounted

to a dedication. Nor is there a scintilla of testimony

to show that the defendant company even did a single

thing with reference to this platform in the way of

holding it out or otherwise. Upon its conduct, as

far as this platform is concerned, the record is entirely

silent.

The instruction of the Court was erroneous be-

cause not based upon any evidence, and was equally

erroneous because it introduced a new issue into the

case. The allegations of the complaint were merely

that the platform was used as a street by the com-

pany, by its employees and by the public, and as

a means of ingress and egress to and from the build-

ing. There is no evidence that the defendant com-

pany ever used this platform for any purpose, either

as a street or anything else. There was some evi-

dence that some of its employees walked over this

platform from time to time in getting to and from

their work, and more especially in going to and from

the Club house. But it may be assumed that there

were very few places on the mining property of the

plaintiff in error over which its employees do not

sometimes walk in going to and from their work.
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Clearly, this would not make either the platform or

any other part of the property a public street. There

is no evidence whatsoever to show that this platform

was ever used generally as a street. But suppose it

had been used as a street, that would not make it

such unless the user had continued for the statutory

period. Merely to permit persons to walk over one's

premises does not result in converting such premises

into a street.

Jones vs. Bright, 37 So. 79, 140 Ala. 268;

Shellhouse vs. State, 11 N. E. 484, no Ind.

509;

Cannon vs. Cleveland, C. C. & St. L. Ry. Co.,

62 N. E. 8, 157 Ind. 682;

Stickley vs. Sodus Tp., 91 N. W. 745, 13

1

Mich. 510;

Boyd vs. Woolwine, 40 W. Va. 282, 21 S. E.

1020.

And in view of the further fact that the platform

was the property of the Treadwell Club, the plain-

tiff in error was in no position to make a street out

of it even had it desired to do so. This point has

already been gone over quite extensively in discuss-

ing the action of the Court in refusing to direct a

verdict, and what is there said will not be repeated.

Another point with reference to this instruction

should be noted, and that is, that though the Court

did not intend to do so, he in terms charged the jury

that the defendant in this case was bound to exercise
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the degree of care required to be exercised towards

a person using a highway over private property.

This the Court defined to be "ordinary care." Hav-

ing so instructed the jury the Court contends:

"That is the degree of care that the defendant
is held to in this case. Now, it is for you to

determine in this case whether the defendant did
use that degree of care."

This statement should, in any event, have been

qualified by the further statement that the defend-

ant was only required to exercise the care referred

to in the event that the jury found that the platform

in question was a highway made so by the defend-

ant under the Court's instructions. This was not

done, and the jury might well infer from the lan-

guage employed that they were to regard the de-

fendant in the light of an owner of a highway and

determine the single question of whether the care

employed by it was such as was required in such

cases.

VII.

The Sixth error assigned deals with the portion

of the Court's charge reading as follows:

"The defendant would not be held to warrant
the plank to be strong enough to bear loads of

greater weight than it was reasonably to be antici-

pated would or might be put upon it in connec-

tion with or incident to its use."
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This portion of the Court's charge was clearly

erroneous in that the defendant was not called upon

to warrant the plank for any purpose in any event.

If all the Court contended for were true, that is to

say, if the defendant were liable as the owner of a

highway, even then it would only be required to use

ordinary care and not to warrant the plank to be

strong enough for any purpose whatever.

VIII.

The Seventh error assigned deals with the portion

of the Court's charge in which the jury are told that

if the defective condition of the platform had existed

for such length of time that the agents or officers

of the company using reasonable care and diligence

would have known about it, then that would be the

same as if they had actually known about it, and

the defendant would be guilty of negligence. The

difficulty with this part of the charge is that it has

not defined the circumstances under which there

could be such thing as constructive knowledge, if

indeed there could be constructive knowledge at all.

The mere fact that the platform had been defective

even for a long time, would not charge the defendant

with knowledge.

Hunt vs. New York, 20 Jones & S. 198;

Ryan vs. Chicago, 79 111. App. 28;

Karczenska vs. Chicago, 88 N. E. 188;

Powell vs. Bowen, 92 111. App. 453;
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Cook vs. Anamosa, 66 Iowa, 427, 23 N. W.

907;

Jackson vs. Pool, 91 Tenn. 448, 19 S. W. 324;

Young vs. Webb City, 150 Mo. 333;

Gerber vs. Kansas City, 79 S. W. 717;

Ottawa vs. Hayne, 114 111. App. 21;

Monticella vs. \Kennard, 7 Ind. App. 135, 34

N. E. 454.

IX.

The Eighth error assigned deals with the Court's

instruction upon the question of the measure of dam-

ages. The jury are told that they are to render a

verdict in the event that they find the defendant

liable by which the plaintiff would be awarded dam-

ages that would be fair and reasonable compensa-

tion for pain and suffering, injury to health, nervous

condition and such other things as were shown from

the evidence such as to reasonably and fairly com-

pensate her. They are then told that the damages

cannot be vindictive, but must be compensatory, the

language being:

"The measure of her damages, if she has suf-

fered as the result of this accident, and for which
the defendant would be liable,—the measure

would be fair compensation."

The difficulty with this instruction is that it does

not correctly define the measure of damages. It

limits the damages that may be recovered to com-
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pensatory damages. But this refers only to the char-

acter of the damages, not to the amount or to their

measure. The jury are told that the measure is com-

pensation. This is not correct. True, the damages

are limited to such as are compensatory, but they

are also limited to such as naturally and approxi-

mately flow from the wrongful act complained of

without an intervention of an independent interven-

ing cause, and are not speculative or remote. Under

this instruction it makes no difference whether the

damages either naturally or proximately flow from

the plaintiff in error's negligence so long as they are

compensatory in their character. It makes no differ-

ence whether they are either in whole or in part the

result of an independent intervening cause, so long

as they are compensatory in character, and here it

must be remembered first that the hole in the plat-

form was caused by the breaking of a plank as a

result of being jumped on by third parties, and fur-

ther that the plaintiff herself testified that a year or

more after the accident she climbed a mountain at

Skagway, and that this had a very bad effect on her.

Nor does it make any difference under the Court's

instructions whether the damages are speculative or

remote. They might be either or both, so long as

they are compensatory in character. Clearly, this

instruction does not in any manner correctly state

the measure of the defendant in error's damages, if

she was entitled to recover any.

Instructions as to damages must define the measure

of damages.
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Louisville, H. & St. L. Ry Co. v. Roberts,

139 S. W. 1073, 144 Ky. 820.

Instruction on damages held defective for failing

to furnish any guide for determining the amount of

damages to be assessed.

Weil V. Hagan, 170 S. W. 618, 161 Ky. 292;

Hawes v. Kansas City Stock Yards Co., 103

Mo. 60, 15 S. W. 751.

An instruction as to the measure of damages is

erroneous where it does not confine the compensation

to be awarded to injuries the proximate result of the

accident.

Conlon V. Chicago Great Western Ry. Co.,

139 111. App. 555.

X.

The Ninth error assigned is to the effect that the

Court erred in submitting any question to the jury

whatsoever, and this question has already been dis-

cussed in connection with the ruling upon the motion

to direct a verdict.

XL

The Tenth error deals with the verdict. It is to

the effect that the verdict is contrary to the law, con-

trary to the evidence, is not sustained with sufficient

evidence, and is given and arrived at as a result of

passion and prejudice. These matters, with the ex-

ception of the last point raised, have already been
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discussed. But under the Alaska statute a verdict

may be set aside if it appears to have been arrived

at as the result of passion and prejudice. There is

only one way in which a verdict can appear to have

been so arrived at, and that is by considering the

amount of the verdict in the light of the evidence.

The verdict was enormously large, $13,500, and while

the plaintiff claims to have been injured, she is well

able to go about and do light work according to her

own testimony, and the evidence on the whole was

such as to warrant the conclusion that from all ap-

pearances this verdict was not the result of calm and

dispassionate judgment, but of passion and prejudice.

XII.

The Eleventh error assigned raises the point that

the Court erred in entering judgment upon the ver-

dict. The errors that appear on the record have

already been discussed, and if our contentions with

reference to these are sustained, it, of course, follows

that the Court erred in entering the judgment for

the defendant in error in this Court. For the reasons

stated, the plaintiff in error respectfully asks that the

judgment of the Trial Court be reversed.

Respectfully submitted.

J. A. HELLENTHAL,
Attorney for Plaintiff in Error.

CURTIS H. LINDLEY,
Of Counsel.
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MAY MUGFORD,
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BRIEF OF DEFENDANT IN ERROR
STATEMENT OF FACTS.

This is an action for damages for personal injuries

sustained by defendant in error, plaintiff below,

while walking over one of the streets, built, main-

tained and controlled bv the defendant over and

upon its mining claims in the Town of Treadwell,

Alaska.

The amended complaint alleges that defendant

below is a corporation engaged in mining at Tread-

well, Alaska; that in the month of August, 1916,

said Company owned, controlled and operated a

large building, situate upon its property and that

this building was used for amusement and recreation

purposes and was known as the "Club-house." That

in front of said building there had been constructed

a platform, set upon piling; that this platform was



used by said Company, its employees and the public

generally as a street and as a means of ingress and

egress to and from said club-building.

That at the time the defendant in error sustained

her injuries she was attending a dance and that she

was there with the knowledge and consent of the

defendant company; this dance was given in said

club-building; that when defendant in error was

leaving the building she stepped into a hole in the

platform where a plank had been broken a moment

before by some person stepping on it; that in falling

she sufTered certain injuries for which recovery is

sought.

There are allegations to the effect that the place

where the plank broke was under the control and

management of the defendant company; that this

plank was rotten and decayed and wholly unfit for

the use for which it was intended; that the defendant

knew or by the exercise of reasonable care could have

known of the condition of the plank and that the

defendant was negligent in permitting this rotten and

decayed plank to remain in the platform and walk.

The amended answer sets forth that the dance

which plaintiff attended was given by the Tread-

well Fire Department, a voluntary association, and

that the club-building where said dance was given

and the platform in front of the building, were

the property of the "Treadwell Club," a voluntary

association; that on the night of the accident one

Perry Delo and other persons, immediately before

plaintiff stepped into the hole, came running out of

the hall, jumped into the air and descended upon this



particular plank, thereby causing it to break; that

said plank was three inches thick and in good condi-

tion and but for such jumping would not have given

way, and that the entire platform had been exam-

ined and inspected by the defendant Company and

had been found sound and safe.

The reply denies the new matter contained in the

answer.

ARGUMENT.

The grounds upon which plaintiff in error seeks

a reversal of this case are the following:

I St. Refusal of the Court to sustain an objecti9n

to certain testimony given by the witness E. S. Mug-

ford;

2nd. Refusal of the Court to grant a nonsuit and

direct a verdict for the defendant (plaintiff in error)
;

3rd. Error committed by the Court in giving cer-

tain instructions.

We will dispose of these assignments in the order

of their enumeration and as taken up by counsel

for plaintiff in error in their opening brief.

I St. Did the Court err in refusing to sustain an

objection to the following interrogatory^

Int. State if you know who had charge of

the platform through which the plaintiff fell

and in which the broken plank was found and

explain fully how you know this?

Ans.: The Alaska Treadwell Gold Mmmg
Co. had charge of the Treadwell Club buildmg

and the platform in front of the same, at the

time and prior to the time, of the accident to

the plaintiff. I know this because the Treadwell

employees had repaired the platform m various
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places, and it was on the Treadwell Company's
property.

We submit the testimony was admissible under

the pleadings. Counsel argue about showing fee

simple title by record evidence. They admit in their

case and in their brief that the Club Building, plat-

form and surrounding territory is all located below

ordinary high tide and as such is not subject to

private ownership, but the title thereto remains in

the United States. How then could we show, as they

say we should have done, that the title to the place

where the accident occurred was in the defendant

company?

It was not so much a question of proving title

to the premises as to show under whose care and

control it was. The interrogatory propounded called

for a statement of fact— it was an inquiry as to

who controlled, and who exercised dominion over it.

The witness answered that the defendant company

had charge of the platform—that its employees had

repaired it and that it was upon the company's

property.

The witness states in his answer who controlled the

condition of the platform—the repairs were made by

the carpenters of the defendant—and where the build-

ing and platform were located. It appears from the

testimony of other witnesses that the building and

platform v/ere situated on the surface of defendant's

mining claims. The Company had taken possession

of the surface where it constructed the building, plat-

form and other improvements. Its assistant superin-

tendent, who had charge of all the surface operations,



examined the platform and adjoining structures, its

head carpenter and fire marshal examined the prem-

ises and made such repairs as they thought fit and the

expenses of these examinations and repairs were borne

by the defendant Company. Does not all this show,

or at least, tend to show, to whom the platform be-

longed, who controlled it and who deemed himself, or

rather, itself, responsible for its condition? Can it

have been, in view of all these circumstances, anybody

but the defendant Company. The particular inter-

rogatory propounded to the witness E. S. Mugford, as

to who had charge of the platform seems to be simply

asking in another form as to who looked after the

platform, who took care of it, and upon what obser-

vations he bases his answer.

The substance of his testimony is repeated by other

witnesses for the plaintiff and is overwhelmingly set

forth by the witnesses for the defendant.

The witness E. S. Mugford, Sr., testified without

objection (Pr. Tr., p. 72) :

Q. State who was in charge of the Treadwell
Club-house at the time plaintiff was injured.

A. Ben Leaming. . . .

Q. State if you know whether or not the de-
fendant company paid the employees who worked
in and about the Treadwell Club building.

A. The defendant company paid the employ-
ees who worked in and about the Treadwell Club
building.

Q. Do you know what mine is underneath the
club-house?

A. The Treadwell.
Q. You know what mine is underneath the

place in front, immediately in front of the club-
house?



A. Treadwell. (Test, of Edward Mugford,
Sr., Pr. Tr., p. 8i.)

Again on page 85 of the Printed Transcript, the

same witness, after testifying to having seen repairs

made in and about the platform, goes on to say:

Q. Did you ever see anybody putting any of

these carpenters to work on this place?

A. Yes sir, I have seen them working there.

The Court: The question was: Did you ever

see anybody put these carpenters to work?
A. Yes sir.

Q. Who?
A. The chief carpenter.

Q. Whose chief carpenter?

A. The Treadwell Company's chief carpenter.

And Counsel in their brief admit that repairs in and

about the platform were made by the Company and

that no charges for the same were ever made to the

Club. The Company's assistant superintendent, the

man who had general supervision of all the surface

work, including walks and platforms. See testimony

of Metzgar (Pr. Tr., p. 172), testifies that he, together

wqth the Company's head-carpenter, inspected the plat-

form and building, minutely, he says, a few days be-

fore the entertainment was given and that he had
caused repairs in this platform to be made at differ-

ent times. On pages 69 et seq. he testifies:

Q. Had there appeared any evidence of rot-

tenness on the surface?
A. I presume so, yes.

Q. Had there been any repairs made from
time to time as needed?
A. Yes, there had.

Q. How long prior to the accident did you
make that inspection?



A. Within three or four days.

Q. Had you at any time ordered the repair

of a plank there?

A. Probably so, yes.

From all this testimony the conclusion is irresistible

that the platform was under the control, care and man-

agement of the defendant Company and that, even if

the testimony of the witness Mugford, objected to by

plaintifif in error, had been erroneously admitted, it

was harmless error and was cured by plaintifT in error

itself proving and absolutely establishing by its own

witnesses the very fact intended to be established by

the objectionable question and answer.

2nd. Did the Court err in refusing to grant defend-

ant's motion for non-suit and in refusing to direct a

verdict for defendant at the close of all the testimony.

The rule of law is well settled, requiring no cita-

tion of authorities, that where there is substantial

testimony, tending to sustain the material allegations

of the complaint, motion for non-suit cannot be

granted.

In the case at bar, which was an action for damages

for personal injuries, plaintifiF alleges that in the month
of August, 1916, the defendant owned, controlled and

operated a large building located upon its mining

claims in the Town of Treadwell; that this building

was known and called the "Club-house" and was oper-

ated by the defendant as a place of recreation and

amusement for its employees; that in front of said

building the defendant had erected a platform run-

ning the full length of said building; that the plat-

form was constructed of planks placed upon piling
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and that this platform was used by the defendant and

its employees and by the public generally as a street

and as a means of ingress and egress to and from said

club-house; that in the month of August an entertain-

ment was given at which plaintiff attended; that while

coming out of the said club-house the plaintifif stepped

into a hole in the platform or street in front of the

building; that said hole had been caused by the break-

ing of a plank as it was stepped upon by some person

preceding plaintifif; that this plank was in a rotten and

decayed condition and that this condition was known

to defendant or should have been known if it had exer-

cised ordinary care and prudence in keeping its walks

and streets in reasonable repair.

It was incumbent then upon the plaintifif to prove:

(a) That the defendant maintained, controlled and

was in charge of the platform through which plain-

tifif fell;

(b) That defendant owed the plaintifif the dut}' of

keeping this place in reasonable repair;

(c) That defendant failed to do so and that in con-

sequence thereof plaintifif sufifered injury, and

(d) The amount of damage sufifered.

Let us examine the testimony and ascertain if these

four requirements were established by the testimony

of the plaintifif.

The witness B. F. Leaming testified (Pr. Tr., p. 99
et seq.) that he had been the manager of the club

building for some six years prior to the time when
plaintifif sufifered her injuries. That Mr. Robert Kin-

zie, the general superintendent of the defendant had
hired him as such manager; that his jurisdiction ex-



tended over the entire club building, but no farther.

"I had charge of the club, inside of the club."

Q. Did you have any control or any part out-

side of the club?

A. No sir, not at all ; no further than the door-

step.

Q. Did you, as manager of the club, have con-

trol over the place where this hole w^as found?

A. No sir, I had nothing to do with it.

Q. Was it (the place where the hole was) any

part of the walk you went in and out there?

A. Yes sir.

Q. Did you pass there going up and down the

different properties?

A. Passed by there, that was a thoroughfare

all the way through.

Q. Where did this thoroughfare lead to going

east?

A. Down to the end of the island, walk clear

down to the Mexican, thoroughfare through

there.

Q. Where did this thoroughfare lead to in a

westerly direction?

A. Up to Douglas.

Q. Did you see any repairs being made on that

thoroughfare?
A. I have seen them, yes sir.

Q. Describe them.
A. Put in new plank along the sidewalks and

repair the street.

Q. How close to this place (where the hole

was) had you seen any of these repairs made?
A. Close, not very far from it; close up all

around the club there, put in repairs in there.

Q. Who was it made these repairs? Whose
carpenters?

A. Treadwell carpenters, I suppose.

Q. Did the club ever cause any of these re-

pairs to be made?
A. Not to my knowledge; no sir.
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Q. Did you ever see Jack Wilson make any

repairs?

A. Yes.

Q. In whose employ was Jack Wilson?
A. Treadwell (Pr. Tr., p. 104).

Q. You say that you saw the Treadwell car-

penters repairing that walk along there at differ-

ent times?

A. Yes sir, I have (Tr., p. 114).

Q. You know the Treadwell Club was man-
aged by a board of directors?

A. Managed?
Q. Yes. They had control of the club and

hired the employees?
A. No sir, they did not hire the employees

(Pr. Tr., p. 116).

Q. Did anybody ever give you instructions?

A. Yes sir.

Q. Who gave you instructions?

A. The assistant superintendent, there is where
I got them.

Q. Did you ever get any instructions from Mr.
Bradley, the managing head of the business of the

Alaska Treadwell Company in the Territory?

A. No sir, nothing more than when he first

came there.

Q. What did Mr. Bradley tell you when he
first came there?

A. To the best of my recollection he told me
that everything would go on just as it had been;
there would be no changes in the club whatever.

The witness Leaming is supported by the testimony

of the witnesses Edward S. Mugford and Edward
Mugford, both of whom testify that the platform had

been repaired by the defendant Company and the de-

fendant shows fully by the testimony of its assistant

superintendent, the officer charged with general super-

vision of all surface work (see his testimony, p. 172,
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Pr. Tr.) that he, together with the Company's head

carpenter made an inspection of the platform and had

a number of repairs made. He testifies that it was

part of his duty to inspect the platforms, walks and

all surface work (see Tr., p. 172), and that whenever

he saw any decayed plank in the platform he would

order same to be replaced. And he performed these

services as the assistant superintendent of the Company

and in no other capacity, as fully appears from his

testimony.

The plaintifif herself testified to a conversation be-

tween this assistant superintendent and herself, occur-

ring after the accident, in which he stated to her that

he thought the plank through which she fell had been

repaired in pursuance to orders given by him for its

repair. (See testimony of plaintiff, p. 37.)

"He (the assistant superintendent) asked me
how I was ; I told him I had quite a fall ; he said,

'I should say so'; he said, 'I thought that place

was fixed, because I ordered it.'
"

With this testimony before it, would the Court have

been justified in saying that the defendant Company
had nothing to do with the platform? Did not own
or operate or control it and did not exercise acts of

ownership over it? We think not.

B. Did the defendant owe plaintijf the duty of

keeping the platform in reasonable repair?

The testimony of practically all the witnesses who
testified in the case establish the fact that the platform

was a part of the street, some designate it as a walk,

others as a street and at least one calls it a "thorough-
fare."
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The entire intervening space between the building

and the railroad track, some fifteen or twenty feet

away from the building and running almost parallel

to it, had been covered with planking.

The entire space had been covered with planking,

and was used by the Company, its employees and the

public generally to get from one part of the premises

to another. The complaint alleges that the platform

was used as a street and as a means of ingress and

egress to and from the club building. The plaintifif

testified (Pr. Tr., p. 220) :

Q. What is this platform made of?

A. Twelve inch boards.

Q. How far does it extend in front away from
the door?

A. Well maybe fifty feet.

Q. Fifty feet—to where?
A. To those rooming houses where the men

stayed; and then to the natatorium, swimming
tank and gymnasium.

Q. Is there a street going through there?
A. Yes, used by the public as a regular street.

Q. Where does the street or walk lead to?

A. It leads to the store and different mines.

Q. Going down the channel, which does it

lead to?

A. To the Mexican and the Ready Bullion.
Q. And coming up the channel?
A. To the Treadwell Store and to Douglas.
Q. Was that street or walk generally used by

the public?
A. Yes, it was.

The testimony of the witness Leaming about the

platform being used as a street, has been quoted in the

preceding sub-section of this brief. He designates it
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as a "thoroughfare all the way through." And upon

cross-examination this witness testified:

Q. That walk (leading from the Bullion

Mine to Douglas—a matter of three miles) don't

lead right in front of the club-house—that is not

right in front of the door?

A. Well, there was
Q. It passed the club-house?

A. Passed the club-house. It was a walk

—

walk over any place along there; got to go through

there if going to the Mexican; got to go by there.

Q. What I mean is this: There was a platform

connecting the club-house with that walk?

A. All connected up together, right up to the

railroad track, yes sir.

Q. The walk was probably forty feet from the

club-house?

A. I don't think it is forty feet between No. 4
bunk-house and the club. I don't think it is forty

feet from one building to the other there; you

have the railroad track between them, it wasn't

over, to my knowledge, about from twelve to

fourteen feet from the step to the railroad track.

Q. The railroad track was laid along the line

of the main thoroughfare?
A. Right along the main thoroughfare, yes sir.

Q. And that thoroughfare was separated from
the club building about twelve or fifteen feet?

A. It was all connected up. (Pr. Tr. p. 112.)

Q. People going from the Treadwell store to

the Mexican mine would not go over this plat-

form, would they—they would go to the walk, the

main thoroughfare?
A. It was all one thing, liable to walk, going

to the Mexican mine, liable to walk within two
feet of the Treadwell club, wnlk right alongside

of it, going to the Mexican mine.
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And then counsel, pressing the point as hard as

possible, questions:

Q. What I mean to say, Mr. Learning, the

people going from the Treadwell store to the

Mexican mine or any other property below there,

would not pass over this platform where the hole

was; they would not pass over the place where
the hole was?

A. Apt to walk up along close to the building,

doorstep coming through there. (Pr. Tr., p. 113.)

And the witness Martin, for the defendant, testified

as follows in answer to a question put to him by coun-

sel for defendant, concerning the construction of the

platform:

"They made this platform as a street." (Pr.

Tr., p. 153.)

Q. Were you familiar with the surface of the

platform?
A. Yes.

Q. How often did you pass over it?

A. Every day. (Pr. Tr., p. 159.)

On cross-examination this witness testified (Pr. Tr.,

p. 163) :

Q. In front of the club-house building from
the north end to the south end out toward the rail-

road track, is there anything at all?

A. In front of the building you mean?
Q. Yes sir.

A. There is a platform there.

Q. Platform. Is there a walk there too?
A. What kind of a walk do you mean?
Q. You know what is called a walk, for men

to walk over?
A. Yes, certainly.

Q. Isn't it a fact that the whole thing is
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planked over from the front of the club-house

across the railroad track and to the bunk-houses

which are opposite the club?

A. I don't believe there was any planks on the

other side of the track.

Q. But it was all covered over from the edge

of the railroad track over to the edge of the club

building?

A. It was.

Q. Wasn't the ground all covered with
planks?

A. Not on that side, on the bunk house side.

Q. Not on the bunkhouse side. Wasn't very
material. We had no business over on the bunk-
house side that night. This planking which you
say was between the edge of the club house

building and this railroad track was used for

what purpose?
A. To walk on.

Q. Who walked on it?

A. Everybody. (Pr. Tr., p. 165.)

Q. This place here, you say, is the place

where this young lady claims to have fallen

through?
A. It is.

Q. And this planking that you have described,

extended all along here?

A. Yes.

Q. And extended down here to the Ready
Bullion, or at least indefinitely?

A. Yes.

Q. And up here as far as the store?

A. Yes.

And the defendant's assistant superintendent testified

that automobiles had been driven over this very plat-

form and that he issued an order forbidding this

practice. He testified (Pr. Tr., p. 173) :

Q. Did you ever instruct or rather give orders

to jitney drivers, about coming on this particular
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platform as they were turning around or oper-
ating?

A. I believe I did.

And defendant's counsel asked him:

Q. Automobiles and jitneys passed over that

platform frequently and did it no harm; is that

right?

A. That's right. (Pr. Tr., p. 175.)

And further he testifies:

Q. Why did you tell them (jitney drivers)

not to go?
A. The platform had not been built for that

purpose, furthermore there was a narrow place

further on; danger to pedestrians if they run

down there.

Q. What danger?
A. Being run over with an automobile.

There is a further vast amount of testimony given

by the witnesses for the defendant showing convinc-

ingly that the defendant exercised control and super-

vision over the platform and street. It has heretofore

been pointed out that it was located over its mine;

that while the fee simple title to the surface was in

the government, the defendant had taken possession of

the surface and had erected thereon its buildings and

works, and connected them and the town of Douglas

with streets, one of which passed in front of the club

building and was the one used by the plaintifif to

reach the boarding house after leaving the club house.

The defendant's safety committee had this particular

portion of the street (platform) under its care and

whenever anything was found worn in it, it would
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cause the same to be repaired at the expense of the

defendant.

Leo Demytt, a witness for the defendant, testified

upon this point:

Q. How often did you go over this plat-

form?
A. Went over it every day.

Q. What caused you to look out for it?

A. I was on the safety committee.

Q. What was the surface condition of the

platform in 1916?
A. Sometimes a board would look a little de-

cayed or something, and I would go over it and

test it, jump on it and repair it if necessary.

Q. You had repairs made on many occasions

—whenever a board didn't seem just right?

A. Yes, I used to report to Mr. Richardson,

he was the surface inspector and I used to tell

him to look at this or that; sometimes it would

escape his notice,

Q. What happened after you reported to Mr.
Richardson?

A. Then he put in an order to the boss car-

penter and got it fixed.

Q. Who was Richardson?

A. Surface inspector.

Q. In whose employ was he?

A. Treadwell.

The witness C. W. Johnson testified:

Q. You passed over the platform at least

twice a day?
A. I did. (I walked past there every morn-

ing and every evening.) (Tr., p. 209.)

Q. How did you happen to walk over this

platform twice a day?
A. I went to and from my work.

Q. Where was it (the pattern shop in which

you worked) ?
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A. Well, it was quite a distance away from
there.

Q. In order to get from your workshop to

your home you had to pass over this platform.

A. I did.

From this testimony it seems clear that plaintiff

has sustained by competent proof her allegation that

the platform was used by the Company, by its

employees and by the public generally as a street.

The Company, certainly had taken sole and exclusive

control over it as far as the testimony discloses.

It had given orders prohibiting jitney drivers from

making use of it—because there was a narrow place

in it and in consequence possible harm might come

to pedestrians, as the assistant superintendent testi-

fies. The platform, according to defendant's witness,

was entrusted to its surface safety committee and the

surface safety inspector, Mr. Richardson, would

direct the defendant's boss carpenter to make

necessary repairs, and these repairs, according to

the witness Demytt, were made quite frequently.

The witness Wilson testifying for the defendant says

that he too had charge of the streets and walks and

that he made and caused to be made repairs in and

about the platform. It would seem absurd for the

defendant to seriously contend that it had no con-

nection with the platform. If it did not, who did?

It was in a position to throw considerable light upon

this point. All its officers and employees testify that

it exercised acts of ownership over it and is it

unreasonable to conclude that when a man pays for

having his sidewalk inspected and repaired, and issues
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orders forbidding certain persons from using his walk,

that he is the owner thereof, or at least has the posses-

sion and control thereof while he is thus acting and

giving orders? Having this platform, as a street, under

its care, control and jurisdiction, and having permitted

it to be used by its employees, and by the public in

general, and even by jitney drivers, until stopped, to

get from one portion of its premises to another and

to other places, the defendant became responsible for

its safe condition. It held it out to be used by any

one who might have need of it. The defendant had

consented to have this platform used as a passageway

—it had kept it in repair and under constant sur-

veillance as to its safe condition—it had allowed its

employees and the general public to use it for years

and the defendant, of course, had full knowledge of

that fact; and it was its duty to keep it in reasonable

repair.

It was bound to keep this passageway—this plat-

form—in reasonable repair the same as a municipality

would have to do. A municipality is held to the same

rules of diligence which is expected of private

persons.

5 Thompson on Negl., p. 417.

And the fact that the walk or street was over

private property is wholly immaterial. It was never-

theless a public walk—street or highway. The de-

fendant had made it so of its own free will and ac-

cord; it had repaired this walk, platform or street;

it had exercised ownership and control over and had
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issued orders that it should not be used by jitney

drivers in order to more fully protect pedestrians.

There is no room left for doubt but what the de-

fendant had allowed this platform to be used by

anybody who came along—was open to use to every-

body (except jitney drivers) and this public use was

well known to the defendant and was sanctioned and

approved by it.

Say the Court in

C/ricago Junction R. Co. v. Reinhardt, 85

N. W. 605,

"Where without objection the owner of a

private way has permitted the public to use it,

he owes to the public more than the duty to mere
licensees, and is liable to one injured on the way
as a result of want of reasonable care."

"Invitation has been implied where the space

adjoining a highway has been paved and its use

as a sidewalk permitted."

Grogan v. Shiele, c^c^ Am. Rep. 88.

"Where the owner or occupier of land, by invi-

tation, expressed or implied, induces or leads

others to come upon his premises for any lawful

purpose, he is liable in damages to such person

for injuries occasioned by the unsafe condition of

the land or its approaches, and under such an

express or implied invitation he must exercise

ordinary care and prudence to render the prem-

ises reasonably safe."

"If space inside the building line is permitted

by the abutting owner to remain open and to be

used as part of the sidewalk, he must exercise due

care not to place there dangerous obstructions

which may result in injury to persons lawfully on

the walk."

Rachmen v. Clark, 54 Atl. 1027.

"If a man connects a part of his own premises
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with a public sidewalk, he thereby invites the

public to treat the part so connected as belong-
ing to the sidewalk and cannot be heard to say-

that the whole is not a public way."

Tomle V. Hampton, 21 N. E. 800.

"A landowner whose conduct is such as to

induce members of the public to use a private

way under the belief that it is a public street

owes to them the same duty as if such way were
in fact a public street."

Central R. Co. v. Black, 89 Atl. 24.

This case cites

''Plummer v. Dill, 156 Mass. 426, where the

defendant, by his conduct had induced the public

to use a way in the belief that it is a street or

public way which all have a right to use and

where they suppose they will be safe. The lia-

bility in such case should be coextensive with the

inducement or implied invitation."

These authorities are squarely in point. The case

at bar has stronger features than the cases quoted.

Here there was absolutely no line of demarkation

between the building and the railroad track. It was

all one structure, one connected whole, built "as a

street" as the witness Martin testifies for the defend-

ant. (See Pr. Tr., p. 153.)

And it was incumbent upon the defendant, having

taken charge and control of the premises used as

a walk to keep the entire extent thereof in reason-

able repair.

v. 98 S. W. 562.
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Say the Court in

Sweeney v. Old Colony, 87 Am, Dec. 644:

"A mere passive acquiescence by an owner or

occupier in a certain use of his land by others

involves no liability; but if he directly or by
implication induces persons to enter on and pass

over his premises, he thereby assumes an obliga-

tion that they are in a safe condition, suitable

for such use, and for a breach of this obligation

he is liable in damages."

In the course of its opinion the Court quote:

"The owner of land having a private road

for the use of persons coming to his house, gave
permission to a builder to place materials on
the road; the plaintiff, having occasion to use

the road for the purpose of going to the owner's

house, ran against the material and sustained

injuries for which the owner was held liable.

Cockburn, C. J. saying: 'The proprietor of the

soil held out an allurement whereby the plaintiff

was induced to come upon the land; they held

this road out to all persons having occasion to

proceed to the house as the means of access

thereto.'
"

C. Did defendant fail to keep its walks and

premises in reasonably safe repair?

The testimony is clear and convincing as to the

condition of the particular plank on account of the

breaking of which plaintiff was precipitated to the

beach below. There is abundant testimony tend-

ing to show that the platform liad been built some

twelve years before the accident occurred; it had

in places become rotten and new planks and patches

had been put in. It was constructed of native lumber
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(which has admittedly less power of resistance to the

ele^ments than lumber cut in the States). The de-

fendant's own witnesses testified as to the platform

having from time to time been repaired when "signs

of rotten condition were present." •

The witness E. S. Mugford, testified upon this

branch of the case as follows:

Q. What was the condition of the planks that

had been broken as to their being sound or other-

wise and state fully the appearance thereof.

A. The plank that was broken was unsound and

rotten and had an old and decayed appearance.

Q. State when you made such examination and

state what was the appearance of the break.

A. I examined the broken plank the day after the

accident. The break appeared crumbled and rotten.

Q. What was the general condition of the plat-

form where the plank or planks in question were

broken as to their being new or old, and state how

long they had been in use at that time.

A. The plank was very old. I do not think that

particular plank had been replaced since the plat-

form was built. New planks had been put in near

the bunkhouse steps, where they were not needed so

much.

Q. State if any repairs had been made about the

platform and if so, how.

A. There had been some patches put on in vari-

ous places to repair the platform.

The testimony of the witness Edward Mugford

upon this feature is as follows:
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Q. Did you examine the boards surrounding the

hole?

A. Well, I examined the adjoining planks.

Q. What condition were they in?

A. I picked the wood away with my fingers.

The witness Learning, at page io6 of the Pr. Tr.

testified as follows:

Q. How did you find the one (plank) that broke

through?

A. Poor condition.

On cross-examination he testified:

Q. You never examined the board with a view

of finding out whether it was sound, rotten or what

it was?

A. I saw it was rotten, yes, it was a rotten plank.

Q. When did you see that?

A. I saw it that night when I covered it up,

covered up the hole.

Q. There had been new planks put in there, you

say?

A. New planks put in there for a year before

the accident.

Q. You never observed any bad planking your-

self that wasn't replaced?

A. Not to go any length of time; no.

There is ample evidence from which the finding

might fairly and reasonably be deduced that the

plank was worn out and rotten and that on account

of its rotten condition it broke by somebody stepping

on it immediately before plaintifif came upon the

scene.

The question of proximate cause is taken up by
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counsel for plaintiff in error under a separate head

and we shall treat the same accordingly.

D. AMOUNT OF DAMAGES AND INJURIES SUSTAINED.

Upon this point we have the testimony of plain-

tiff herself, her parents and that of Doctor Dawes.

The injuries and suffering sustained are described by

these witnesses in detail.

It would seem then that substantial testimony was

introduced by plaintiff below upon every feature of

the case that had to be established by her. Her evi-

dence sustains all the allegations and claims made

in her complaint and, we respectfully submit, the

trial court ruled correctly when it denied the motion

for nonsuit. Plaintiff's testimony fully showed that:

A—The platform and walk was under the sole

and exclusive care and control of the defendant com-

pany;

B—The platform had been held out by the defend-

ant to be used and had been used for years as a

public street and had thus been used by the defend-

ant and by the public in general, including jitney

drivers till stopped by the defendant, and that such

use was well known and approved by the defendant.

C—That said platform had become old and de-

fective and defendant had failed and neglected to

keep the same in reasonably safe repair.

D—That plaintiff fell through a hole in said plat-

form which had been caused by the breaking of a

plank. This plank, upon inspection, was shown to

have been decayed and rotten; other planks in the

vicinity of the hole were found to be in a decayed
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and rotten condition; some repairs had been made;

the rotten plank, after the accident, was found hang-

ing in the hole, held by the nails by means of which

it had been fastened to the stringers.

Where there is testimony fairly susceptible of an

inference or presumption, tending to establish the

material allegations of the complaint it is the duty

of the Court to deny the motion for a judgment of

non-suit and submit the question involved to the jury.

Perkins vs. McCullouyh et al., 59 Pac. 182

(Ore.).

The argument heretofore presented will largely

dispose of defendant's contention that it was entitled

to a directed verdict at the close of the evidence.

The defendant's testimony injected but two new

features into the case—it advanced a new ground for

the breaking of the plank—claiming that it was

broken by unknown persons jumping upon it, and

the ownership of the Club building and platform.

The defendant contradicted the plaintiff's testimony

upon most points but it also strengthened it. After

its assistant superintendent had testified as to what

interest he had taken in the platform as an officer

of defendant company, charged with the duty of

general supervision of all surface works, including

walks, streets and platforms, how he had ordered

repairs to be made, had stopped jitney drivers from

using the platform, had personally inspected it and

had exercised general acts of supervision, care and

control over it, there was little doubt left but what

the defendant was in the care, control and charge
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of the platform. This particular witness and others

testifying for the defendant, corroborated this state-

ment of the plaintiff that the platform was old, de-

fective, worn and rotten in places and that the de-

fendant had caused the platform to be inspected and

repaired.

If plaintiff's case was in any way weak, the testi-

mony of defendant cured this weakness.

"If the respondent (plaintiff below) when he

rested, had not proved a case sufficient to be sub-

mitted to the jury, yet the appellant (defendant

below) after the motion for nonsuit was over-

ruled, went into his defense and the respondent

then supplied his proofs so as to render them
sufficient, the Appellate Court will not review

the ruling on the motion."

Bennet vs. Northern Pacific Express Co.,

6 Pac. i6o (Ore.).

From all this testimony and the surrounding cir-

cumstances the conclusion was justified that but for

its rotten condition the plank would not have broken,

and thus a prima facie case was made out by the

plaintiff which could only be overcome by proof that

the break resulted from some other cause.

Sweeten vs. Pacific Power & Light Co., 153

Pac. 1054;

Sroufe vs. Moran Bros. Co., 68 Pac. 896;

Lichtenberg vs. City of Seattle, 162 Pac. 534.

In the first cited case the court say:

"The cause of an accident, like any other fact,

may be proven by circumstantial evidence. Here

a sufficient cause of the accident was shown.
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coupled with circumstances strongly indicating

that it was the real cause. It was not incumbent
upon respondent to negative every other possible

cause. The respondent was not required to prove

the cause of the accident beyond any reasonable

doubt but only by a preponderance."

In the second case cited the court say:

"It is true that the evidence fails to show di-

rectly and positively that the fouling of the knot

caused the accident. From the evidence, how-
ever, this may reasonably be inferred."

"As was said by us in the case of 'Abrams vs.

Railway Co., 68 Pac. 78,' where there was no

direct proof that fire that caused the injury com-

plained of escaped from the passing engine: The
respondent was not obligated to prove these facts

by the direct evidence of an eyewitness, nor by

proof which would leave them beyond the pos-

sibility of a doubt. It was sufficient if he estab-

lished them by the proof of circumstances which
lead reasonably to their inference and which ordi-

narily satisfies an unprejudiced mind of their

truth."

"The jury would be warranted in believing

from the evidence that the rope fouled and that

it would not have fouled but for the knot in it,

and that the knot was suddenly loosened, thereby

causing the cant (timber) to fall, knocking down
the platform upon which deceased was at work,

causing his death. We do not think, therefore,

that the court erred in denying the motion for

nonsuit."

And from the evidence in the case at bar it is fair

to conclude that the hole through which the plain-

tiff fell was caused by the breaking of the plank

which had previously covered it, and from the con-

dition in which the plank was found that such break-
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ing would not have occurred but for its rotten and

decayed condition.

ON THE QUESTION OF LICENSE.

Counsel in their brief labor to establish the fact

that plaintifif below, at all times, was a licensee merely

upon the premises of the defendant company. The

record discloses that the trial court took the posi-

tion that at the time the accident occurred plaintiff

had left the club building and was then upon a por-

tion of the premises, owned, controlled and managed

by the defendant company. She was not there as

a licensee but as one of the general public who had

been in the habit of using the particular platform

to get from one place of defendant's property to

another and had used this very passageway, with

the knowledge and consent of the defendant. This

platform or passageway, as the testimony fully

establishes, had been maintained by the defendant,

and having taken possession and control thereof the

defendant owed the public, including the plaintiff,

the duty of keeping the same in reasonably safe

repair. The plaintiff was upon the street when the

accident occurred—at a place where she had a right

to be and was going to a place where she had a right

to be. She was using the street or platform for the

very purpose for which the defendant company had

constructed it.

"The path across the lots had been used by the

public for a long time—so long that permission

by the owner or occupant must be presumed.

The plaintiff, therefore, was not a trespasser or

a licensee, as she used the way with the implied
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permission of those in control of the premises.

If the defendant had the control and possession

of the lot it owed the duty to the public to cover
up or fill in the hole near the path and to exer-

cise due care accordingly; and the jury was prop-
erly instructed that if the defendant was in con-

trol and possession of the premises and knew, or
by the exercise of diligence could have known
that the vault was open in time to have filled or

covered it, and the plaintiff fell therein without
her fault, the defendant was liable to respond in

damages to her for the injury sustained."

Ce Tarr vs. Ferd. Heim Brewing Co.

(Kan.), 6 1 Pac. 689.

AS TO CONTRIBUTORY NEGLIGENCE.

Counsel in their brief maintain that as a matter

of law the trial court should have found the plain-

tiff guilty of contributory negligence, and that for

that reason plaintiff should not recover. The trial

court, when this question was raised promptly ex-

plained that it could not see its way clear to come

to that conclusion and submitted that question to the

jury.

It is true that plaintiff testified that she was familiar

with the poor and dilapidated condition of the plat-

form in general but she nowhere testifies that there

were any open, visible, obvious or notorious defects

known to her. She particularly says that the place

along which she would usually walk was between

the railroad tracks where the platform was in better

condition and there is no testimony tending to show

that the dangerous condition of the platform, where

the accident occurred, was known to her. On the

contrary the plaintiff says that in coming out she
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that there were people in front of her and that she

was familiar with the place. Her testimony is:

"Q. Which way did you look as you went out

of the door?
, ^

A. I looked straight ahead, of course. I didn t

look right down, I couldn't very well ; there were

people in front of me and / iji:as familiar with

the place; I wasn't looking for the hole."

A fair interpretation of this testimony would

indicate that the plaintiff being familiar with this

portion of the platform, believed it to be reasonably

safe; that she anticipated no harm and that her

knowledge and familiarity with the place was an

assurance that the place was reasonably safe; she

knew of no obvious defects and she did not expect

and had no reasons to expect a dangerous condition

to exist at this particular place.

The law is well settled that although a person

may have knowledge of the defective or dangerous

condition of a street, he is not, on that account, to

give up traveling upon such particular street or walk,

but he is required to use care proportionate to the

known danger.

An examination of the authorities quoted by coun-

sel for plaintiflf in error in support of their conten-

tion under this heading will show that in those cases

the particular defect which caused the injury was

known to the plaintifif—that such defect or obstruc-

tion was known to plaintiff to be existent and no

proportionate care was used by him to avoid them.

In the case of Ten Broak vs. IVells Fargo & Co.,
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47 Fed. 690, quoted by counsel in their brief, the

non-existence of a railing around the platform was

self-evident and visible to everybody.

The case of Glass vs. Coleman, 45 Pac. 310, does

not state in what particular the room occupied by

the defendant was defective; but it does show that

plaintifif had been a guest at the hotel for such length

of time, prior to his accident, that he knew or ought

to have known about the alleged defective construc-

tion of the room; and say the Court:

"If knowing of such defects, he voluntarily

elected to occupy his room he must be held to

have elected to take his chances."

This case, however, seems to have been decided

upon the theory, as announced by the court, that

"the lessor is not liable for injuries to a guest

resulting solely from improvements made by the

lessee."

In the case of Reynolds vs. Los Angeles Gas Co.,

122 Pac. 962, also quoted by counsel for plaintifTf in

error, it clearly appears that the plaintiff had abso-

lute actual knowledge of the existence of the ditch

into which she walked.

Counsel lay especial stress upon the case of Town

of Gosport vs. Evans, 13 N. E. 256. An examina-

tion of this case discloses that the person injured

testified:

"I knew it was a bad place, but thought I could
pa-ss it. Had passed it before. I put on old socks

to go through this place safely; I could see the

place when I came up; knew it was a bad, dan-

gerous place but thought I could get through
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safe. Nothing to prevent me from walking next

to the fence."

In all these cases, as already stated, the dangerous

or defective instrumentality was known to the plain-/

tiflf to exist at the very place where the accident

happened.

No such train of circumstances is shown to exist

in the case at bar. On the contrary, the testimony of

the plaintiff already quoted shows fully and plainly

that she was not aware of any defective walk or

plank at the place where her accident occurred, on

the contrary that her familiarity with the conditions

of the platform induced her to step and walk as she

did. "I did not look for the hole" not expecting

any, and from what she knew of the condition of

the platform, no reason to expect any around that

particular section of it.

The case of Parkhill vs. Town of Brighton, 15

N. W. 853, quoted by counsel does not bear upon the

point in question. It was reversed because the trial

court refused to give a requested instruction upon

the question of contributory negligence, justified, the

upper court found, under the evidence.

In Corlett vs. City of Leavenworth, 27 Kan. 673,

also quoted by counsel, the plaintifif was injured while

driving over an embankment. The testimony shows

that he knew there was no railing or other protec-

tion to prevent him from driving over the bank;

when he had partly driven over and found that his

wheel was going down he stopped and, say the Court:

"He should have taken more precaution before

driving his horse on. He might have got out of
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his wagon and ascertain as to what part of the

street he was in. He did not. With the exercise

of ordinary prudence he might have compre-
hended the situation he was in when he stopped.

He was not ignorant of the bank; in driving on

he acted very negligently."

In the Ohio case quoted by counsel, Schaefler vs.

City of Sandusky, 33 Ohio St. 246, special questions

were submitted to the jury.

The jury found:

1. That the walk was in good condition except

for accumulated snow and ice;

2. That the obstruction was a natural one;

3. That plaintiff saw it and knew its nature and

character;

4. He could have (easily) avoided it.

And then the jury found a general verdict for

plaintiflf, whereupon the court entered judgment upon

the special findings, with which we find no fault.

Of course the court was bound by the special find-

ings, but the question of contributory negligence was

not decided by the court.

The case of O'Dwyer vs. O'Brien, 43 New York S.

815, shows that plaintiff was carrying a very large

basket of clothes inside a gate—the basket completely

obscuring her vision; she stepped on a plank which

she had known was for months to be loose and pro-

truding and while stepping on, she was

"looking across the street because 1 heard a lady

hollering and I looked across to see what she was
hollering about."
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Barber vs. East & W. R. Co., 36 S. E. 50, gives

no statement of the facts in the case.

Mansfield vs. Richardson, 45 S. E. 269, was re-

versed on exceptions to instructions.

Stewart vs. Pennsylvania Co., 29 N. E. 916, went

ofif on demurrer because complaint showed that plain-

tiff himself was negligent. The last case cited by

counsel for plaintiff in error upon the question of

contributory negligence is Carrol vs. Grand Ronde

Electric Co., 84 Pac. 389.

The features in that case are far from those in our

case. In the Carrol case it plainly and fully appears

that the deceased went deliberately to an electric wire

carrying 23,500 volts after he had been warned of the

danger and advised to keep away from the wire and

after he had been informed that one of his compan-

ions, one Minnick, the day before, while trying to

see if the wire possessed electric energy, had stretched

out his finger and when coming within eight inches

of the wire a flash suddenly appeared, burning his

hand and causing him to fall insensible from the effect

of which shock he had not fully recovered when de-

ceased, as the court says the evidence conclusively

shows, "evidently concluded to make the same experi-

ment that Minnick tried and in doing so was killed,"

and "after he knew how Minnick received the shock

and the warning given him by others." We confess

a plainer case of suicide could hardly be imagined.

These are the authorities cited by plaintiff in error

to sustain its contention that, as a matter of law, the

defendant in error was guilty of contributory negli-

gence.



3^

As already pointed out, the law does not presume

contributory negligence from the mere fact that the

party injured in passing over a street or sidewalk out

cf repair, knew of its condition, but generally the

question should be left to the jury with all the cir-

cumstances surrounding the accident.

CAty of Osage vs. Nathan Brown, 27 Kan., 74.

And this evidently was the view of the trial court

in the case at bar when it submitted the question of

contributory negligence to the jury under the follow-

ing instruction

:

".
. . if you find the company was negligent,

there would be another question for you to con-

sider then, and that is, whether or not the plain-

tiff was guilty of contributory negligence . . .

the plaintifif fell through a hole. There is not

any dispute about that. Was she guilty of negli-

gence by reason of not looking ahead of her? Con-

sider the facts and circumstances—her knowledge

or want of knowledge that the sidewalk was de-

fective and that there was apt to be a hole or

broken plank which might cause injury to her;

consider the occasion, the crowd, if any, and say,

from all the facts and circumstances that do ap-

pear in evidence, whether or not it was negligence

or want of care on her part which wholly or par-

tially led her into the hole. The whole question

of negligence and of contributory negligence,

under the circumstances, is for you to determine;

the defendant cannot be held unless it was negli-

gent—and even then it cannot be held if the plain-

tiff was guilty of contributory negligence."
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AS TO PROXIMATE CAUSE.

Counsel seem to contend earnestly that the plank

which broke, which according to the testimony was

three inches thick and from five to six feet long, was

perfectly sound and broke because two men jumped,

upon it, one after the other. They say: "Assuming

" that it was negligent in permitting the platform to

'• get into a bad state of repair, such negligence was

" not the cause of the accident." "Persons passed and

" repassed over this platform in perfect safety."

This statement reminds us of the proverb learned

in our youth:

"To the effect that many strokes fall the tree."

In the case at bar the rotten, defective and insecure

condition of the particular plank in the platform

through the breaking of which, on account of natural

decay, age and wear, the accident became possible, is

the efficient adequate cause of the injuries sustained

by plaintiff.

"Whether the particular set of circumstances

might have been foreseen or not, the fact of the

accident proves the condition to have been dan-

gerous, and if the jury were of the opmion that

reasonable prudence and care would have required

a different construction, the appellant is charge-

able with negligence for allowing the conditions

to exist as they did.

vs. , 2 L. R. A. N. S., 647.

"The question whether from the act or omis-

sion complained of the likelihood of injurious con-
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sequences should reasonably have been foreseen, is

for the jury."

Am. & Eng. Ency. of Law, vol. 21, pg. 509.

"The general doctrine is that it is no defense in

action for negligent injuries that the negligence

of third persons or an inevitable accident or an

inanimate thing contributed to cause the injury of

the plaintiff, if the negligence of the defendant

was an efficient cause without which the injury

would not have occurred."

Eskilden vs. City of Seattle, 70 Pac, 64.

"Nor can a city escape liability for an injury

caused by a hole in a sidewalk resulting from a

missing plank, where the plank was in fact loose,

though it was thrown out by a bicycle just as the

person injured was about to step upon it."

Chacey vs. Fargo, 64 N. W., 932.

"In cases of tort, the application in this court

of the rule as to proximate cause is that, where
several concurring acts or conditions of things

—

one of them the wrongful acts or omission of the

defendant—produce the injury, and it would not

have been produced but for such wrongful act or

omission, such act or omission is the proximate

cause of the injury if the injury be one which
might reasonably be anticipated as a natural con-

sequence of the act or omission."

Campbell vs. Stillwater, 20 N. W., 321.

"When two causes combine to produce an in-

jury to a traveler both of which are in their nature

proximate, the one being a culpable defect in the

highway and the other some occurrence for which

neither party is responsible, the municipality is
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liable, provided the injury would not have been

sustained but for such defect."

Ring vs. City of Cohoes, jy N. Y., 83.

''If the injur}^ resulted from one of the causes,

or from the two combined, if such cause would

not have existed but for the negligence of the city,

then it would have been liable, if there was no

failure on the part of plaintiff to exercise due

care."

Palmer vs. Inhabitants of Andover, 2 Cush.,

601.

"The statement that an independent intervening

cause arrests causation must be held to mean that

the original negligence was not present at the time

and place of the injury and did not contribute to

the injury, because if there was contribution at the

time and place there is liability. If the city by its

negligence put in motion a cause which continued

to the end and without which the injury would

not have occurred, although a third person may
have contributed to the final result, yet the city's

negligence must be held to be the proximate cause

of the injury."

Knouff vs. Logansport, 84 Am. S. Rep., 292.

"To constitute a negligent act the proximate

cause it need not be the sole cause, but it is suffi-

cient if it be a concurrent cause from which such

a result might reasonably be expected or antici-

pated."

Ead vs. Marshall, 29 S. W., 170.

"Where party is injured by the concurrent act

of two persons each is liable."

Carterville vs. Cook, 16 Am. S. R., 248.

"If plaintiflf was injured through the negligence
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of defendant the latter is liable for the injuries ir-

respective of whether the negligence of others also

contributed to the injuries."

Thoresen vs. St. Paul &' Tacoma Lumber Co.,

131 Pac, 645.

Jrd. Did the Court err in giving certain instruc-

tions?

The 5th, 6th, 7th and 8th assignments of error deal

with portions of instructions given by the court.

Counsel undertake the unprofitable task of picking

into shreds the instructions given by the court and pro-

ceed to base their arguments upon disjointed and dis-

torted portions of them, entirely disregarding the rule

that instructions must be construed together and as

whole. It will be noted that counsel, at the time of

trial, in no way assisted the court in submitting any

proposed instruction, except one, and that was given

by the court almost verbatim. It related to the degree

of care required by the defendant in error.

In the 5th assignment of error, counsel seem to take

it for granted that the court held that a highway

existed over the property of the defendant in error.

They seem to overlook the fact that the court used

the word "if." The court instructed: "if this was a

highway" (the platform used as a street).

They complain that the court used the word "high-

way" when the complaint uses the word "street."

It must be apparent that the term "highway" is a

generic term and includes streets, walks, passageways

and alleys, and such highways are found on private

property as well as on public.
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Where a man permits all the world to pass over

the streets and alleys which he has constructed and

laid out upon his lands, do not such streets and alleys

become highways?

In one place in the instructions the court uses the

word "passageway" and instructs as follows:

"It is alleged in the complaint that the space

between the Treadv/ell Club and the bunkhouse

had been used by the public as a passageway; it

was on the Treadwell Company's ground and had

been used by the public generally as a passage-

way; the Treadwell Company consented to that

and maintained and consented to the use of that

strip as a part of their general highway system.

Now if that is the case, then that becomes a high-

way—if the Treadwell Company by its conduct,

by its actions, by its course of dealing with the

public, with their employees and with Miss Mug-
ford, who was one of their employees and one of

the public generally, if the Treadwell Company
knew that this space was considered as a public

highway, then the Company owed a certain duty

to the people that used it."

That this space in question was used as a highway

is fully established. Defendant in error's assistant

superintendent fully proves this by his testimony. He

stopped jitney drivers in order to make the platform

safer for pedestrians.

Under the 6th assignment of error counsel again

pick out an isolated expression used by the court in

giving its charge. Their complaint is directed against

the use of the word "warrant." Any person reading

the charge will readily see what the court was in-

structing about. There is nowhere any indication that
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the jury could possibly have been misled by any state-

ment made by the court. Again and again the court

lays down the proposition that all that the law re-

quired of the defendant was to use due diligence in

keeping its walks in reasonably safe condition. A
substantial portion of the court's charge and the con-

nection in which the objectionable word is used, is

as follows:

"I therefore instruct you that in no event was
the defendant required to use more than ordinary

care in providing for the safety of the plaintiff

while she was going to or coming from the dance

while on the premises under the control of the de-

fendant, that is to say, the defendant was only re-

quired to use the degree of care that an ordinarily

prudent person would use under like circum-

stances . . . the defendant would not be held

to warrant the plank to be strong enough to bear

loads of greater weight than it was reasonably to

be anticipated would or might be put upon it in

connection with or incident to its use. . . ."

Jth. Assignment of error.

Counsel complain because the court did not "define

the circumstances under which there could be such a

thing as 'constructive notice.' " The portion of the

charge complained of is not set out by counsel in their

brief and it may fairly be presumed that they have

little confidence in the merits of their point.

However, to show that the court was correct in its

instruction upon the point we quote the portion of the

charge apparently complained of:

"If you find from the evidence in this case that

the defective condition of the platform— if you
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find it was defective—had existed for such length

of time that the agents or officers of the company,
using reasonable care and diligence, would have

known about it—then that is the same as if they

did actually know about it."

The rule is general that notice or knowledge will

be presumed and imputed where the means are at

hand to acquire it.

"Other defects in sidewalk may be shown to be
within reasonable distance of a place where in-

jury occurred or that the entire street or walk is

defective.

"Such testimony was admitted to show con-

structive notice of the defect in the sidewalk at

the place of injury, there being no proof of actual

knowledge."

Laruie vs. City of Ballard , 64 Pac, 906.

"Actual notice of the defect and dangerous con-

dition of the street upon the part of the city was
not necessary to be shown in order to hold it liable.

If those agents of the city who are charged with

supervision and control of the streets could by the

exercise of reasonable care and diligence have
known of the defective condition, the city will be

charged."

City of Dallas vs. Moore, 74 S. W., 95.

Besides, we respectfully suggest, if the instruction

as given by the court was not precise enough and did

not "define the circumstances under which there could

be constructive notice" as counsel claim, why did they

not ask the court to further instruct upon the point

and themselves suggest a definition?

In the eighth assignment of error complaint is made
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concerning the measure of damages as laid down by

the court to the jury. An examination of the record

Pr. Tr., pg. 394, will show the following colloquy to

have taken place between the court and counsel for

plaintiff in error, after counsel took his exceptions

to the instructions:

"THE COURT—Now, Mr. Hellenthal, in

what respect do you maintain that the instructions

on the measure of damages were incorrect?

"MR. HELLENTHAL—That is just a general

exception to that.

"THE COURT—You won't point out any-

thing?

"MR. HELLENTHAL—No, I think not."

It would seem to come in rather bad grace for

counsel now to claim that the court was wrong in giv-

ing this instruction, when at the very time the in-

struction was given the court was calling for light

and it was refused by the party now complaining.

But the measure of damages given by the court to

the jury is correct in every respect—it is practically

the same charge which has been given by the court

on numerous occasions and follows the usual form,

telling the jury the various items which they may

take into consideration, that damages are compensa-

tory and not punitive in their nature, and that the

underlying thought is fair compensation for what loss

has been suffered and injuries sustained.

REMAINING ASSIGNMENTS OF ERROR.

These deal with the verdict and judgment. While

counsel say that the verdict was not the result of calm
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and deliberate judgment, still they fail to point to any

fact which might lead to such conclusion. The jury,

in making up their verdict, undoubtedly considered

the position in which this young woman finds herself.

Prior to the accident she had been engaged in de-

fendant's store where she earned a sufficient sum of

money per month to maintain herself. More than

three years had elapsed since the accident when the

cause was called for trial. During all this time she

had not been able to earn a single dollar—during all

that time she had been dependent upon the kindness

of her parents. She had been a constant source of

expense to them during these three years. Her con-

dition, at the time of trial, apparently had not im-

proved, according to her testimony and that of her

mother with whom she has lived since the accident,

and the testimony of her physician, who had not seen

her for some time, is to the effect that there is not

only no turn for the better but rather one for the

worse. Her nervous system seems to be entirely shat-

tered. Some of her ribs are disconnected from the

vertebrae—the result of the injuries sustained—ac-

cording to competent physician's testimony that con-

dition is permanent. The plaintifif has lost in weight

considerably during the past three years or less. Her

doctor testified that during about one year she has

lost twenty or more pounds—the result of worry

—

that her mental condition is depressed and that the

dislocated ribs are the cause of her suffering constant

pain through irritation of the nerves which spring

from under the ribs.
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There is no testimony or other circumstance tending

in the least to show that any appeal was made to

passion or prejudice or that the jury was guided or

imbued with any improper motive. From all the evi-

dence the plaintiff has a dark future before her. Her

life expectancy is, as the tables show, some thirty

years. She can perform, it is true, some light house-

work around her mother's house, but the question of

earning a livelihood for herself seems to be entirely

out of the question.

For the reasons herein stated defendant in error

respectfully prays that this Honorable Court affirm

the verdict and judgment given and entered in this

cause in the court below.

Respectfully submitted.

RODEN & DAWES,
A. H. ZIEGLER,

Attorneys for Defendant in Error.
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Names and Addresses of Attorneys of Record.

For Libelant and Appellee:

H. W. HUTTON, Esq., San Francisco, Calif.
;

For Respondent and Appellant:

Messrs. OHICKERING & GREGORY, San

Francisco.

In the Southern Division of the United States Dis-

trict Court for the Northern District of Cali-

fornia, First Division.

IN ADMIRALTY—No. 16,670.

JOHN HEDENSKOY,
Libelant,

vs.

ALASKA PACKERS ASSOCIATION,
Defendant.

Praecipe for Apostles on Appeal.

To the Clerk of the Above-entitled Court

:

The defendant, Alaska Packers Association, a cor-

poration, having appealed to the United States Cir-

cuit Court of Appeals for the Ninth Circuit from the

final decree of this court entered herein, you are

hereby requested to prepare and certify the apostles

on appeal to be filed in said Circuit Court in due

course. Said apostles on appeal are to include in

their proper order and from the following plead-

ings, proceedings, and papers on file, to wit

:

1. All those papers required by section 1 of par-

agraph I of Rule IV of the Rules of Admiralty of
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the United States Circuit Court of Appeals for the

Ninth Circuit.

2. Libel.

3. Answer to libel, together with exhibit attached

thereto.

4. Stipulation as to facts.

5. Memorandum of the Court filed January 13,

1920.

6. Memorandum of the Court filed January 30,

1920.

7. Memorandum of the Court filed March 6,

1920.

8. Memorandum of the Court filed April 29,

1920. [1*]

9. Minute orders of the Court.

10. All the testimony adduced in the cause, in-

cluding the testimony taken at the trial, all depo-

sitions taken by either party and admitted in evi-

dence, and all exhibits introduced by either party,

said exhibits to be sent up as original exhibits.

11. Petition for reconsideration of case.

12. Final decree and notice of appeal.

13. Bond for costs and stay of execution on ap-

peal.

14. Assignments of error.

Dated May 3, 1920.

WARREN GREGORY,
CHICKERING & GREGORY,

Proctors for Defendant and Appellant.

[Endorsed] : Filed May 3, 1920. W. B. Maling,

Clerk. By C. M. Taylor, Deputy Clerk. [2]

*Page-number appearing at foot of page of original certified Transcript

of Eecord.
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In the Southern Division of the District Court of the

United States for the Northern District of Cali-

fornia, First Division.

No. 16,670.

JOHN HEDENSKOY,
Libelant,

vs.

ALASKA PACKERS ASSOCIATION,
Respondent.

Statement of Clerk U. S. District Court.

PARTIES.

Libelant: JOHN HEDENSKOY.

Respondent: ALASKA PACKERS ASSOCIA-
TION.

PROCTORS.
for

Libelant : H. W. HUTTON, Esq., San Francisco,

California.

Respondent: Messrs. CHICKERING & OREO-
ORY, San Francisco, Calif. [3]

PROCEiEDINGS.
1919.

September 13. Filed libel for seamen's wages, with-

held for purported poll tax

—

$55.00.

Issued Citation for appearance of

respondent, which was subse-

quently returned and filed, with

the following return of the U. S.
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17.

November 17.

December 15.

1920.

January 13.

15.

30.

February 18.

1920.

March 6.

Marshal, endorsed thereon: "I
have served this writ by copy on

Alaska Packers Association, by

leaving copy thereof with Chick-

ering & Gregory, attorneys for

. within named defendant this 16

day of Sept., A. D. 1919.

J. B. HOLOHAN,
U. S. Marshal.

By G. C. White,

Deputy Marshal.^'

Filed answer.

This cause came on this day for

hearing, before the Honorable

FRANK H. RUDKIN, District

Judge. After hearing and argu-

ment, the cause was ordered sub-

mitted.

Filed stipulation as to facts.

Filed opinion and order for dismis-

sal of libel.

Filed petition for reconsideration

of opinion of January 13th.

Filed opinion, granting rehearing

as to certain questions.

After further hearing in this cause,

the Court ordered that a decree be

entered in favor of libelant. [4]

Filed opinion of Judge, Rudkin.
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April 21. Filed depositions of James H. Will-

iams and Olaf Graff, taken on be-

half of respondent.

29. Filed opinion (Judge Rndkin) in

which it was ordered that a decree

be entered in favor of libelant for

amount claimed with interest and

costs.

May 1. Filed final decree.

Filed notice of appeal.

3. Filed assignment of errors.

Filed bond for costs and superse-

deas.

5. Filed stipulation and order for the

transmission of an original ex-

hibit to U. iS. Circuit Court of Ap-

peals.

7. Filed testimony taken in open

court. [5]

In the Southern Division of the District Court of the

United States in and for the Northern District

of California, First Division.

IN ADMIRALTY—No. 16,670.

JOHN HEDENSKOY,
Libelant,

vs.

ALASKA PACKERS ASSOCIATION,
Defendant.
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(Libel.)

To the Honorable M. T. DOOLING, Judge of the

Above-entitled Court.

The libel of John Hedenskoy of said district, mar-

iner, against Alaska Packers Association, a corpo-

ration, ship owner, operator and fisher, also of said

district, in a cause of substraction of wages, and

upon assigned claims for the same alleges as fol-

lows:

I.

That on all of the dates and times herein men-

tioned, Alaska Packers Association was and now is a

corporation organized and existing under and by vir-

tue of the laws of the State of California, and on all

of said dates and times it was the owner and oper-

ator of the vessels hereinafter named, and on all of

said dates and times it was and now is engaged in

the business of fishing for and packing salmon in

the territory of Alaska, which said salmon after the

same is caught and packed, to wit, canned, is sold by

said defendant in San Francisco, and other places in

every part of the world, it being carried by said de-

fendant from said Alaska to said San Francisco, for

such shipment and sale, none of the same being sold

or used in said Alaska.

II.

That on all of the dates and times herein men-

tioned, and for many years last past, libelant and

M. Jacobsen, Nels Nelson, Sigurd Andersen, Edward

Carlson, L. J. Martinson, Joseph More, Karl Holm-

berg, C. Landborg, F. Nordman, and T. Greenberg,
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were and now are residents of the City and County
of San Francisco, State of California, and neither

the libelant or any of said individuals in this para-

graph mentioned [6] ever at any time resided in

the territory of Alaska, and neither were at any time

an inhabitant of said territory.

III.

That heretofore and on the dates and times here-

inafter mentioned libelant was hired by the defend-

ant and each of the individuals mentioned in para-

graph II hereof were likewise hired by the defend-

ant, at the port of San Francisco, in the State of

California, to serve as seamen on libelant's vessels

as follows : Libelant on the vessel, M. Jacobsen, L. J.

Martinsen, Joseph More and Karl Holmberg, on the

bark "Indiana"; Nels Nelson, Sigurd Andersen and

Ed Carlson on the schooner "Meta Nelson"; C.

Lundborg on the ship "Bohemia," and F. Nordman

and T. Grenb&rg on the ship "Star of India," to

serve as seamen on said vessels, on a voyage from

said San Francisco to Alaska carrying cargo on such

voyage, and at Alaska to unload such cargo and

catch salmon and when such salmon was caught,

canned and packed, to load the same upon such ves-

sels for shipment from said Alaska to San Francis-

co for distribution and shipment as hereinbefore

stated. In some instances said vessels on said out-

ward voyage called at Tacoma, Washington, for coal

to carry to and unload in said Alaska for consump-

tion; all of said vessels, however, carrying goods to

be used and consumed in said Alaska.
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IV.

That pursuant to such hiring libelants and the said

individuals mentioned signed shipping articles be-

fore the United States Shipping Commissioner at

said port of San Francisco, pursuant to said hiring,

on the said vessel "Bohemia" on the 7th day of

April, 1919, on the said vessel ''Meta Nelson" on the

21st day of April, 1919, on the said vessel "Star of

India" on the 7th day of April, 1919, and on the

said vessel "Indiana" on the 1st day of April, 1919.

V.

That in and by said shipping articles it was stip-

ulated that all moneys earned under said hiring

should be paid and were payable in [7] San

Francisco after the return of the employees herein

mentioned to said San Francisco from said voyage,

excepting only the sum of ten ($10.00) dollars, which

was payable to each of said employees on the home-

ward voyage, after said vessel had left said Alaska,

said payment of ten ($10.00) dollars being for the

purpose of giving to each of such employees a fund

to subsist upon until their accounts were made up

and a final payment of their earnings during such

employment was made in San Francisco, and it was

further stipulated in said shipping articles that no

agent of the defendant could change any of the terms

of said shipping articles, and no change in said

agreement was at any time made.

VI.

It was further stipulated in said shipping articles,

that the time of service of each of said employees of

defendant should be from the date of sailing of said
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vessels upon which they were hired from said San
Francisco, to the time of such vessels return thereto.

VII.

That each of the vessels hereinbefore mentioned

was and now is an American merchant vessel.

VIII.

That the said business of salmon fishing in Alaska

commences during the months of March, April and

May of each year by the departure of vessels from

San Francisco aforesaid and other ports therefor,

and usually ends by the return of said vessels to said

San Francisco, in the months of August and Septem-

ber of each year; that libelant and his assignors

herein are seafaring men by occupation and when

not so employed work on vessels sailing from said

San Francisco, to ports in Oregon, Washington,

British Columbia and other foreign ports, between

the months of September in one year and the months

of March, April, and May the next year or may be

permantly as they determine to ship for Alaska

again in any year or not. [8]

IX.

That none of the earnings of libelant or his as-

signors were payable in Alaska, and the amount of

such earnings were not ascertainable prior to the

return of said vessels to said San Francisco; that

neither the libelant nor any of his assignors attended

school in Alaska or have ever attended school there,

nor have either thereof any relatives attending

school in Alaska at this time, nor have they ever had.

X.

That the said vessel "Meta Nelson" arrived in
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said Alaska on the voyage aforesaid on the 13th day
of June, 1919, and the said ''Indiana" thereat ar-

rived on the 5th day of June, 1919, and the said

"Bohemia" thereat arrived on the 13th day of May,

1919, and the said ''Star of India" thereat arrived

on the 14th day of May, 1919, and said vessels each

left said Alaska, to wit, Nushagak, the port of des-

tination of each for said San Francisco, as follows

:

The "Meta Nelson" on the 12th day of August, 1919,

the "Indiana" on the 13th day of August, 1919, the

"Bohemia" on the 14th day of August, 1919, and the

"Star of India" on the 15th day of August, 1919,

each of said vessels arriving in said San Francisco,

on the return voyage during the latter part of the

month of August, or first days of September, 1919.

XI.

That libelant and his assignors were on their re-

spective vessels as aforesaid during said times, hav-

ing served as sailors on the voyage to Alaska and

return and while in Alaska, to wit, at Nushagak

therein they first unloaded cargo from said vessels,

afterwards caught salmon, then loaded the same

upon vessels, and then served as sailors on their re-

spective vessels to said San Francisco.

XII.

That on the 1st day of May, 1919, the legislature

of Alaska adopted a law, purporting to levy a poll or

school tax upon all persons in [9] Alaska, and

notwithstanding that the said law was not operative

during the year 1919, and is in violation of interstate

commerce and an unlawful burden thereon in so far

as its application to the matters herein alleged, and
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impairs the obligations of the aforesaid contracts be-

tween libelant and his assignors and was and is for

other reasons inoperative, defendant, without the

consent of libelant or any of his assignors, paid to

some person in Alaska five dollars on the purported

account of libelant and each of his assignors in liqui-

dation or supposed liquidation of such tax, and upon

the return of libelant and his said assignors to said

San Francisco, and notwithstanding the said law of

or purported law of Alaska has no and can have no

extra territorial force, it against the protest of libel-

ant and each of his said assignors deducted the sum

of five ($5.00) dollars from each of their wages, all

also without due process of law and against the wish,

consent and protest of libelant and each of his said

assignors.

XIII.

That on the 8th day of August, 1919, each of the

individuals mentioned and named in paragraphs II

and III hereof assigned and set over their and each

of their claims for said sum of five ($5.00) dollars

to libelant and libelant is now the owner and owner

thereof.

XIV.

That all and singular the premises are true and

within the admiralty and maritime jurisdiction of

the United States and of this Honorable Court.

Wherefore libelant prays that process in due form

of law according to the course of this Honorable

Court in cases of admiralty and maritime jurisdic-

tion may issue against the defendant, and that it

may therein be cited to appear and answer under
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oath all and singular the premises aforesaid, and

that this Honorable Court will be pleased to decree

the payment of the said sums aforesaid, to wit, the

sum of Fifty-five ($55.00) Dollars to libelant, with

costs and interest, and that libelant may have such

other and further relief as in [10] law and justice

he may be entitled to receive.

JOHN HEDENSKOY,
Libelant.

Proctor for Libelant.

United States of America,

Northern District of California,—ss.

John Hedenskoy, being first duly sworn, deposes

and says as follows:

I am the libelant above named; I have read the

foregoing libel and I know the contents thereof, and

the same is true of my own knowledge, except as to

the matters therein stated on information or belief

and as to those matters I believe it to be true.

JOHN HEDENSKOY.

Subscribed and sworn to before me, this 12th day

of September, 1919.

[Seal] JOHN L. MURPHY,

Notary Public in and for the City and County of

San Francisco, State of California.

[Endorsed] : Filed Sep. 13, 1919. W. B. Maling,

Clerk. By C. W. Calbreath, Deputy Clerk. [11]
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In the Southern Division of the District Court of

the United States, in and for the Northern Dis-

trict of California, First Division.

IN ADMIRALTY—No. .

JOHN HEDENSKOY,
Libelant,

vs.

ALASKA PACKERS ASSOCIATION,
Defendant.

Answer.

To the Honorable M. T. DOOLING, Judge of the

Above-entitled Court

:

The answer of Alaska Packers Association, of

San Francisco, California, to the libel of John Hed-

enskoy in a cause of subtraction of wages, and upon

assigned claims of the same, answers and alleges as

follows

:

I.

As to the matters contained in the first and second

articles of said libel, the defendant admits the same.

II.

As to the matters contained in the third article of

said libel, defendant admits that the said libelant

and all the other persons therein named were hired

by defendant at the port of San Francisco, and
alleges that all of said persons were so hired to work
for the defendant during the fishing season of 1919

as seamen, fishermen, beachmen and trapmen, and
that the terms and conditions of said hiring were in
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writing, which writing was executed by the defend-

ant and all of said persons in San Francisco prior to

the departure of [12] the said vessels for Alaska,

and said written contract is fully and accurately set

forth in the Shipping Articles and the Agreement

thereto attached, a true copy of which said Articles

and Agreement is hereto attached, marked Exhibit

*'A'' and made a part hereof.

That the said Shipping Articles and Agreement

were identical for each of said persons, with the ex-

ception of the name of the vessel and her master and

the date. That all of said agreements were executed

and dated prior to the sailing of the said vessels, as

alleged in Article IV of the said libel.

The defendant alleges that the said Shipping

Articles and Agreement contained all the terms and

stipulations of the said contract of hiring for each

and every of said persons.

III.

The defendant admits the matters contained in

Articles VII, VIII, IX and X of said libel.

IV.

The defendant admits the matters contained in

Article XI of said libel, save and except that de-

fendant alleges that while in Alaska the said libelant

and his said assignors, in addition to acting as fisher-

men and sailors on their said respective vessels while

returning to the port of San Francisco, also acted

as beachmen and trapmen in accordance with the

terms of said contract. Exhibit '^A."

V.

The defendant admits that on the 1st day of May,
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1919, the legislature of Alaska adopted a law pur-

porting to levy a poll or school tax upon all persons

in Alaska, but denies that the said law was not oper-

ative during the year 1919, and denies that the same

is in violation of interstate commerce or an unlaw-

ful burden thereon for any reason, and denies that

the same impairs the obligation of a contract. The

defendant admits that it has deducted from the

wages of libelant and each of his assignors the sum
of five dollars for the reasons hereinafter stated and

not otherwise. [13]

VI.

The defendant admits the matters contained in

Article XIII of said libel.

VII.

And further answering said libel, this defendant

alleges that heretofore the legislature of the District

of Alaska duly enacted an Act entitled, ''An Act to

impose a tax upon male persons in the territory of

Alaska for school purposes, providing means for its

collection, and declaring an emergency," which said

Act was approved on May 1, 1919, and ever since has

been in full force and effect. A full, true and cor-

rect copy of said Act is hereunto annexed, marked

Exhibit "B" and made a part hereof. That that

portion of the Territory of Alaska in which said

libelant and all of his said assignors were during the

times that they were in Alaska for the year 1919, as

alleged in said libel, is known and designated, for the

purposes of said Act, as the "Bristo Bay School

District," and, as defendant is informed and be-

lieves, and therefore alleges, is entirely without the
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limits of any incorporated town or school district.

That, as defendant is informed and believes and

therefore alleges, subsequent to the approval of said

Act, and prior to August 1, 1919, and in accordance

with the provisions of said Act, a school tax collector

was duly and regularly appointed for the said Bris-

tol Bay School District, which said appointee ac-

cepted the said appointment and complied with all

the requirements of law for his qualifications to per-

form the duties of such office or appointment. That,

as defendant is informed and believes and therefore

alleges, the said school tax collector subsequent to

the time when the said libelant and his said assignors

arrived in Alaska in the year 1919, and prior to the

first Monday in August of said year, made a demand

upon each of said persons to pay the said tax as pro-

vided in section 4 of said Act.

VIII.

That the said libelant and his said assignors all

arrived in [14] the Territory of Alaska after the

first Monday in the month of April, 1919, to wit,

during the months of May and June, 1919, and re-

mained continuously in said District of Alaska and

said Bristol Bay School District until the dates named
in Article X of said libel, to wit, the 12th, 14th and

15th days of August, 1919, respectively, said dates

being the times of the departure from Alaska of the

respective vessels on which said persons were em-

ployed.

IX.

That the said libelant and each of his said as-

signors were at all the times in said libel mentioned
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male persons over tlie age of twenty-one years and

under tlie age of fifty years, and that none of said

persons paid the said tax or any part thereof within

ten days after the said demand so made upon them

by the said school tax collector, or at all.

X.

That the defendant was at all the times in said

libel mentioned the employer of the said libelant and

of all his said assignors, under terms of employ-

ment as prescribed in Exhibit '*A" hereto attached,

and all of said persons were from the time of their

arrival in Alaska, as alleged in said libel, to the time

of their departure therefrom, as so alleged, continu-

ously in the employment of said defendant and per-

forming the duties prescribed by said contracts of

emplojonent. That subsequent to the first Monday
in August, 1919, this defendant was notified by the

said territorial school tax collector that this defend-

ant was required by him to deduct from the wages

of each of said persons the amount of said tax, to

wit, a tax of five dollars for each such employee.

That in accordance with such demand and notice,

and for no other reason, and against the protest of

each of said employees, this defendant did deduct

from the wages due to said libelant and each of his

said assignors the sum of five dollars for each such

person, and has paid to the said school tax collector

the sum of fifty-five dollars, being the amount of the

said [15] tax due from the libelant and his said

ten assignors.

XL
That all and singular the premises are true and
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within the admiralty and maritime jurisdiction of

the United States and of this Honorable Court.

WHEREFORE, the defendant prays that this

Honorable Court would be pleased to pronounce

against the libel aforesaid, and to condemn the libel-

ant in costs, and otherwise law and justice to admin-

ister in the premises.

CHICKERING & GREGORY,
Proctors for Defendant. [16]

United States of America,

Northern District of California,—ss.

William Timson, being first duly sworn, deposes

and says as follows : I am an officer, to wit, one of the

vice-presidents of the defendant above named, a cor-

poration, and I make this verification in behalf of

said corporation.

I have read the foregoing answer to the libel here-

in, and I know the contents thereof, and the same is

true of my own knowledge except as to matters

therein stated on information or belief, and as to

those matters I believe it to be true.

WILLIAM TIMSON.

Subscribed and sworn to before me this 17th day

of September, 1919.

[Seal] M. V. COLLINS,

Notary Public in and for the City and County of San

Francisco, State of California.

(Exhibit ''A"—SHIPPING ARTICLES—form-
erly attached to the original Answer, is not copied

herein for the reason that the original exhibit has

been detached from said answer and is transmitted

herewith under separate cover.) [17]
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Exhibit *^B."

TERRITORY OF ALASKA.

Office of the Secretary,

Juneau, Alaska.

Chapter 29.

AN ACT (H. B. 5)

To impose a tax upon male persons in the Territory

of Alaska for school purposes, providing means

for its collection, and declaring an emergency.

BE IT ENACTED BY THE LEGISLATURE OF
THE TERRITORY OF ALASKA:

SECTION 1. That there is hereby made, im-

posed and levied upon each male person, except sol-

diers, sailors in the United States Navy or Revenue

Cutter Service, volunteer firemen, paupers, insane

persons, or territorial charges, within the Territory

of Alaska or the waters thereof, over the age of

twenty-one years and under the age of fifty years, an

annual tax in the sum of five dollars ($5.00), to be

paid and collected in the manner provided in the fol-

lowing sections of this Act, and to be deposited by

the Treasurer of the Territory of Alaska in a sepa-

rate fund called the ** School Fund" and used for no

other than school purposes.

SECTION 2. It shall be the duty of the Common
Council of each incorporated town in the Territory

of Alaska to provide by ordinance for the collection

of the tax imposed by this Act within the limits of

such incorporated town, and for this purpose to des-

ignate a competent person to act as School Tax [18]
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Collector who shall perform the duties and receive

the compensation hereinafter provided.

It shall be the duty of the School Board in each

School District outside of incorporated towns in the

Territory of Alaska to designate a member of such

Board, or some other competent person, to act as

School Tax Collector who shall perform the duties

and receive the compensation hereinafter provided

in this Act.

SECTION 3. Every School Tax Collector shall,

on or before the first day of April in each year, pub-

lish in, at least one newspaper of general circulation,

published within his school district, or if there be no

newspaper published therein, then post in five (5)

public places within his school district, a notice set-

ting forth that the tax imposed by this Act is due

and payable between the dates hereinafter desig-

nated and that the payment thereof will become de-

linquent as provided in this Act, and warning all

persons to pay the same and that in case of failure,

the penalties provided in this Act will be imposed.

It shall be the duty of every person, subject to such

tax, to pay the same to the School Tax Collector

within the time which such notice specifies.

The notice herein prescribed shall be published at

least once a month during the period within which

the tax is payable or posted at least once a month, as

herein provided, during the same period. [19]

SECTION 4. The tax for which provision is

herein made shall be payable between the first Mon-

day in the month of April and the first Monday in

the month of August in each year; PROVIDED,



vs. John Hedenshoy. 21

that all persons subject to the tax who are in the Ter-

ritory of Alaska on the first Monday in the month

of April shall pay said tax on or before the first day

of May in the same year, and all persons arriving in

the Territory of Alaska after the first Monday in the

month of April shall pay said tax within thirty (30)

days after such arrival; PROVIDED, further, that

all persons subject to said tax shall pay the same

within ten (10) days after a written or oral demand

by the said School Tax Collector made within the

period between the first Monday in April and the

first Monday in August in each year.

SECTION 5. All taxes shall become delinquent

if not paid within the times prescribed in the last

preceding section or within ten (10) days after de-

mand by the School Tax Collector, as above pre-

scribed, and each person delinquent in the payment

of his tax, as aforesaid, shall be subject to a penalty

of two dollars ($2.00) in addition to the amount of

the tax.

SECTION 6. Any person who shall fail, neglect

or refuse to pay his tax, as herein provided, shaU be

deemed guilty of a misdemeanor and, upon convic-

tion thereof, shall be punished by a fine of not more

than twenty-five dollars ($25.00) [20] or by im-

prisonment in the Federal Jail not to exceed one (1)

month. All fines collected under this section shall

be covered into the Territory Treasury and become a

part of the ^'School Fund."

SECTION 7. It shaU be the duty of the School

Tax Collector to receipt to each person, upon pay-

ment of the tax herein provided for, and such re-
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oeipt shall be the only evidence of payment.

SECTION 8. It shall be the duty of the School

Tax Collector to demand, and it shall be the duty of

every person, firm or corporation, employing labor

in the Territory of Alaska, to furnish to such Col-

lector upon demand, a list of the employees of such

person, firm or corporation subject to the tax im-

posed herein, and for this purpose the Territorial

Treasurer shall furnish to each School Tax Collector

suitable blank forms for the making of such lists,

which blank forms shall be delivered by the School

Tax Collector to the employers of labor aforesaid.

Every such person, firm or corporation having in his

or its employ persons subject to said tax who neg-

lect to pay the same within the time within which the

same is due and payable, as provided in Section

four (4) hereof, shall be liable for the payment of

the same and it shall be the duty of every such per-

son, firm or corporation to deduct from the wages of

each of its said [21] employees, who are subject

to said tax, the amount thereof, unless such employee

furnishes proof of the payment of the same, and to

pay, upon the first day of each month, during the

period within which the tax herein imposed is due

and payable, all amounts so deducted and collected

to the School Tax Collector, together with a list of

the persons from whom the same are collected, tak-

ing a receipt from the School Tax Collector for the

amount of each tax so paid, and to deliver such re-

ceipt to the employee from whom the same was col-

lected.

If any person, firm or corporation fails, neglects
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or refuses to comply with the provisions of this sec-

tion, such person, firm or corporation shall he

deemed guilty of a misdemeanor and, upon convic-

tion thereof, shall be punished by a fine of not less

than fifty dollars ($50.00) nor more than five hun-

dred dollars ($500.00).

Any person, firm or corporation becoming liable

for the tax of another, as provided in this section,

may be proceeded against in a civil action prosecuted

in the name of the Territory for the payment of the

same, and there shall be added to the judgment in all

such cases the sum of twenty-five dollars ($25.00),

penalty for each tax said person, firm or corpora-

tion has failed to collect and pay, as in this section

provided.

SECTION 9. The School Tax Collector is here-

by authorized and empowered to collect said tax

herein imposed from [22] any person owing the

same when the same shall become delinquent, or from
any person, firm or corporation whose duty it is

made by this Act to pay any tax from his or its em-
ployees, by a seizure and sale of any personal prop-
erty belonging to such delinquent or to such person,

firm or corporation, of sufficient value to pay such
tax, penalty and costs of sale, that may be found in

the district in which said tax is due and payable.

It shall be the duty of the United States Commis-
sioner to issue a warrant for such seizure and sale of
personal property upon a verified complaint being
filed by the School Tax Collector, and it shall be the
duty of the United States Marshal, or any deputy,
to execute the same. All property seized under the
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provisions of this Act shall be sold by said Marshal

or Deputy Marshal after first giving five (5) days'

notice of sale to the owner of such property by post-

ing a notice of the time and place of sale of such

property in three (3) conspicuous places in the dis-

trict in v^hich said tax is due, for at least five (5)

days prior to such sale.

The fees and costs of the Commissioner and Mar-

shal under this section shall be the same as provided

by law in the case of levy and sale of personal prop-

erty on execution. From the proceeds of any prop-

erty sold as aforesaid, the Marshal shall deduct the

amount of the tax due, penalties, fees and costs, and

deliver the remainder, if any, to the owner of such

property. [23]

SECTION 10. The Treasurer of the Territory of

Alaska shall, before the first Monday in the month

of April in each year deliver to each School Tax

Collector in the Territory of Alaska, blank tax re-

ceipts, in book form, with stubs numbered the same

as the receipts, of one hundred (100) in each book,

and in sufficient number for each school district

or incorporated town.

SECTION 11. The School Tax Collector sha;ll

keep an accurate account of all moneys collected by

him under this Act and shall, on the first day of each

month during the period within which the tax herein

provided for is due and payable, transmit all such

moneys in his hands to the Treasurer of the Ter-

ritory of Alaska, with a list of persons from whom
collected. Such statement shall be verified by the

affidavit of the School Tax Collector to the effect
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that the same is in all respects a full and true state-

ment of all moneys received by him under the pro-

visions of this Act. After the first Monday in the

month of August in each year, the School Tax Col-

lector shall, at least once in three (3) months, file

an additional statement setting forth any taxes and

penalties collected by him under the provisions of

this Act during said period of three (3) months, and

shall transmit said moneys to the Treasurer of the

Territory. Such supplemental statement shall be

made and verified as herein provided for the first

statement.

SECTION 12. The School Tax Collector, for

services [24] rendered under the provisions of

this Act, shall receive as full compensation fifty cents

(50^) for each tax collected, whether the same be col-

lected without suit or be collected either by criminal

action, civil action or seizure and sale of personal

property.

SECTION 13. The tax imposed by this Act shall

be due and payable, as to all persons within the Ter-

ritory subject to said tax at the time of the passage

of this Act, immediately upon its passage and ap-

proval and, as to all persons arriving in the Terri-

tory after the passage of this Act, as elsewhere in this

Act provided. For use during the year 1919 it shall

be the duty of the Territorial Treasurer, as soon as

notified of the selection and appointment of a School

Tax Collector in accordance with the provisions of

this Act, to furnish such School Tax Collector with

the blank forms and receipt books provided for in

Section eight (8) and ten (10) of this Act.
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SECTION 14. Tlie Governor of Alaska shall

have the power to appoint a person to act as School

Tax Collector, where necessary, in any portion of

the Territory of Alaska without the limits of any

incorporated town or school district. Such person

shall furnish a bond as required by this Act of other

School Tax Collectors, which bond shall [25] be

approved by the nearest United States Commissioner

and filed with the Territorial Treasurer, and all of

the provisions of this Act shall apply to the School

Tax Collector so appointed.

SECTION 15. Any School Tax Collector who

shall fail to carry out the provisions of this Act shall

be deemed guilty of a misdemeanor and, upon con-

viction thereof, shall be fined not less than one hun-

dred dollars ($100.00) nor more than five hundred

($500.00), and shall be removed from office.

SECTION 16. An emergency is hereby declared

to exist, and this Act shall take effect from and after

its passage and approval.

Approved May 1, 1919. [26]

[Endorsed] : Copy received this 17th day of Sep-

tember, 1919.

H. W. HUTTON,
Proctor for Libelant.

Filed Sep. 17, 1919.W. B. Maling, Clerk. By C.

W. Calbreath, Deputy Clerk. [27]
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At a stated term of the District Court of the United

States, in and for the Northern District of Cali-

fornia, First Division, held at the courtroom

thereof, in the City and County of San Fran-

cisco, State of California, on Monday, the seven-

teenth day of November, in the year of our Lord

one thousand nine hundred and nineteen.

PRESENT: The Honorable FRANK H. RUD-
KIN, District Judge.

No. 16,670.

JOHN HEDENSKOY
vs.

ALASKA PACKERS ASSOCIATION.

Minutes of Court—November 17, 1919—Hearing.

This cause came on regularly this day for hearing

of the issues joined herein. H. W. Hutton, Esq., v^as

present as proctor for libelant. T. T. C. Gregory,

Esq., was present as proctor for respondent. Mr.

Hutton called Walter Macarthur who was duly

sworn and examined on behalf of libelant. The

cause was then argued by the respective proctors and

ordered submitted on brief to be filed within three

weeks. [28]
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In the Southern Division of the United States Dis-

trict Court, in and for the Northern District of

California, First Division.

IN ADMIRALTY—No. 16,670.

Before Hon. FRANK H. RUDKIN, Judge.

JOHN HEDENSKOY,
Libelant,

vs.

ALASKA PACKERS ASSN.,

Respondent.

(Testimony Taken in Open Court.)

Tuesday, November 19, 1919.

Testimony of Walter MacArthur, for Libelant.

WALTER MacARTHUR, called for the Hbelant,

sworn.

Mr. HUTTON.—This is a suit to recover the sum

of $55, $5 on behalf of the libelant and $50, ten as-

signed claims of $5 each. The question involves the

capitation tax sought to be imposed in the Territory

of Alaska upon some four thousand men who go there

every year fishing, our contention being that it could

not operate upon a nonresident.

Q. Mr. MacArthur, do you hold any official posi-

tion? A. United States Shipping Commissioner.

Q. And you have during the whole of this year 1

A. Yes.

Q. WiU you please relate to the Court the circum-

stances of this deduction of $5 from each of the fisher-
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(Testimony of Walter MacArthur.)

men this year from their wages '^

A. When the first fishing vessel returned to San

Prancisco the accounts of the seamen employed on

that vessel were presented to me as shipping conmiis-

sioner, and I found that it was proposed by the

owners of the vessel to deduct the sum of $5 from the

wages due each of these seamen, upon the ground of

a tax that had been levied upon them by the [29]

authorities of Alaska. I said that I could not sanc-

tion that deduction for the reason that it was not a

deduction such as is contemplated by the laws of the

United States ; it was not a deduction on the score of

cash advanced to the seamen during the voyage, or

for slops bought from the ship during the voyage,

or in the form of a penalty imposed upon the sea-

men for some misconduct during the voyage. But

I said and I advised that inasmuch as the question

was a new one to me, the legality of which I was not

quite clear upon, I advised that the seamen be dis-

charged and paid the wages due them, less the sum

of $5, leaving the question as to the legality of that

deduction to be determined by another authority.

Q. How many men were affected by that matter ?

A. Some 2800.

The COURT.—There are five of them before the

Court ?

Mr. BUTTON.—There are really eleven. This is

a test case, your Honor.

Q. The men took the money under protest, did they

not? A. Yes.

The COURT.—Where did these men reside?
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(Testimony of Walter MacArthur.)
Where did they belong *? What was their residence ?

Mr. HUTTON.—Their residence was here.

The COURT.—That is conceded, is it?

Mr. GREOORY.—Yes. We wiU concede that it

was not in Alaska.

The COURT.—Anything further?

Mr. HUTTON.—That is all.

Mr. GREGORY.—^We have no evidence.

The COURT.—Was this money actually paid to

the officers in Alaska by the steamship company ?

Mr. GREGORY,—Yes, it was actually paid. As

Mr. Hutton has said, this is a test case. The position

of the defendant is, it is uncertain, but I wish to

state that inasmuch as the constitutionality of this

act of the legislature of Alaska is involved, I received

a telegram from the district attorney of [30]

Alaska requesting leave to file a brief in this matter.

I would respectfully make that request before this

case is submitted.

Mr. HUTTON.—The trouble about that is this:

When the case was commenced, the Attorney-General

for Alaska was notified, and he said he would come

here. The case was set for the 20th of last month so

that he could be here. This matter materially af-

fects the fishing industry for next year.

The COURT.—Where does that attorney reside ?

Mr. GREGORY.—In Juneau. Perhaps your

Honor can pass on the matter when the argument is

concluded.

Cause submitted.
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[Endorsed]: Filed May 7, 1920. W. B. Maling,

Clerk. By 0. M. Taylor, Deputy Clerk. [31]

(Copy of Telegram, Attached to Depositions of

James H. Williams et al.—July 29, 1919.)

WESTERN UNION TELEGRAM.
Send the following message, subject to the terms on

back hereof, which are hereby agreed to.

(San Francisco, July 29, 1919.)

Alaska Packers Association,

Naknek (Alaska) (Via radio).

Alaska Attorney-general insists on payment five

dollars poll tax per man. Charge this amount each

man's account on payroll. Obtain orders from men
to pay tax. Pay to tax collector if in reach entire

sum covered by these orders. Amount of taxes must

be deducted from everybody signing order or not

pending decision proposed test case. Notify Will-

iams, Bell.

ALASKA PACKERS ASSOCIATION.
(Copy of this message sent also to Cook Inlet Kar-

luk, Alitak, Chignik, Fort Wrangell, Loring.) [32]

(Copy of Telegram, Attached to Depositions of

James H. Williams, et al.—Aug. 12, 1919.)

WESTERN UNION TELEGRAM.
Send the following message, subject to the terms on

back hereof, which are hereby agreed to.

Nushagak, Alaska, Aug. 12, 1919.

Naknek,

(Alaska Packers Assn) San Francisco, Calif.

The territorial legislature has imposed a tax of
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five dollars each on all Alaska employees whites and

orientals and I am appointed as collector of said tax

for Bristol Bay district. I hereby notify you to

withhold said tax from each of your employees at

your home office. I will call on you for total amount

and issue proper receipts.

FRENCH,
Territorial School Tax Collector.

Aug. 14, 1919. [33]

In the Southern Division of the United States Dis-

trict Court in and for the Northern District of

California, First Division.

IN ADMIRALTY—No. 16,670.

JOHN HEDENSKAY,
Libelant,

vs.

ALASKA PACKERS ASSOCIATION.
Respondent.

(Depositions of James H. Williams et al. on Behalf

of Respondent.)

BE IT REMEMBERED: That on Wednesday,

March 17, 1920, pursuant to stipulation of counsel

hereunto annexed, at the offices of Messrs. Chickering

& Gregory, in the Merchants Exchange Building, in

the City and County of San Francisco, State of Cali-

fornia, personally appeared before me, Francis

Krull, a United States Commissioner for the North-

em District of California, authorized to take

acknowledgments of bail and affidavits, etc., James
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H. Williams and Olaf Graff, witnesses called on be-

half of the Respondent.

H. W. Hntton, Esq., appeared as proctor for the

libelant, and Warren Gregory, Esq., representing the

iirm of Chickering & Gregory, appeared as proctor

for the respondent, and the said witnesses having

been by me first duly cautioned and sworn to testify

the truth, the whole truth, and nothing but the truth

in the cause aforesaid, did thereupon depose and say

as is hereinafter set forth.

(It is hereby stipulated and agreed by and be-

tween the proctors for the respective parties that the

depositions of the above-named witnesses may be

taken de hene esse on behalf of the respondent at

the offices of Messrs, Chickering & Gregory, [34]

in the Merchants' Exchange Building, in the City

and County of San Francisco, State of California,

on Wednesday, March 17, 1920, before Francis Krull,

a United States Commissioner for the Northern Dis-

trict of California, and in shorthand by Charles R.

Gagan.

(It is further stipulated that the depositions, when
written up, may be read in evidence by either party

on the trial of the cause; that all questions as to the

notice of the time and place of taking the same are

waived, and that all objections as to the form of the

questions are waived unless objected to at the time

of taking said depositions, and that all objections as

to materiality and competency of the testimony are

reserved to all parties.
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(Deposition of James H. Williams.)

(It is further stipulated that the reading over of

the testimony to the witnesses and the signing there-

of are hereby expressly waived.)

Deposition of James H. Williams, for Respondent.

JAMES H. WILLIAMS, called for the respond-

ent, sworn.

Mr. GEEGORY.—Q. State your name.

A. James H. Williams.

Q. What relation had you in the year 1919 to the

Alaska Packers Association?

A. I was superintendent at Nushagak.

Q. Nushagak, in the District of Alaska?

A. Yes.

Q. Who was the school tax collector for the Dis-

trict of Nushagak, in the year 1919?

A. Dr. L. A. French.

Q. Did he live in Nushagak at that time ?

A. Yes ; he lives at a place called Dillingham ; that

is the official name for that Nushagak District, that

is the name of the postoffice.

Q. How far is that from your cannery ?

A. That is about 2% miles, or something like that.

[35]

Q. Do you recall the fact of Dr. French, in the fall

of last year, coming to you concerning the payment

of the territorial poll tax? A. Yes, sir.

Q. State what was said and done.

A. When Dr. French got his instructions from the

Government that he was to collect from each and

every man up there the sum of $5, he

—
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(Deposition of James H. Williams.)

Mr. HUTTON.—The witness cannot know all

this ; all he can know about it is what Dr. French

told him.

Mr. GEEGORY.—Proceed with your answer.

A. I saw that myself, Mr. Hutton; when he got

these instructions he came to me and told me he had

instructions from the Government to collect $5 from

each and every man on the river.

Q. All of the men on your payroll ?

A. On our payroll, yes.

Q. What was done?

A. I told him we didn't have any money there for

that purpose, and that the money would be withheld,

inasmuch as all our paying was done in San Fran-

cisco, the hole place, that the money would be with-

held from the men at the home office.

Q. Did Dr. French, at that or any other time, fur-

nish you with a blank form for filling in the names

of the men? A. No, he did not.

Q. Did you furnish to Dr. French a list of your

employees ?

A. Yes, Dr. French looked through our books ; he

looked through our books.

Q. And did those books show the name of each and
every employee of the Alaska Packers Association

at Nushagak? A. Yes.

Q. What, if anything, did he do after he looked
through the books?

A. Well, I don't know that he did anything at that
particular time, but later on he went to the men and
told them that that was his instructions from the
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(Deposition of James H. Williams.)

Government, to collect from these men $5 as a poll

tax or school tax. [36]

Q. Did you hear him say that?

A. I didn't hear him say that; he went into the

bunkhouse. He was in the bunkhouse at that time.

The fishermen refused to take the statements that

we furnished them; we furnish them a statement

just before the men go aboard the ship; we furnish

a statement to every man.

Q. Let me ask you this : Is it a fact that before the

men go on board the boat to come back to San Fran-

cisco you, as superintendent, furnished them with a

statement of their account? A. Yes.

Q. Did that account show anything about the poll

tax?

A. That was the $5 for poll tax, it was especially

marked so.

Q. And it was charged to each man?
A. Yes, sir.

Q. What did the men say about that?

A. They would not go aboard the ship unless that

was taken off the statement.

Q. Had these statements been given to the men
already with this deduction of $5 on it?

A. Yes, sir.

Q. Then what was done ?

A. Then I called on Dr. French and told him about

it, and so he went over and told the men.

Q. What did he tell them?
A. Well, I don't know the conversation, because I

was not with him; I told biTn to go into the bunk-
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(Deposition of James H. Williams.)

house and tell the fishermen.

Q. Then do you know what happened concerning

the statements?

A. I know what happened concerning the state-

ments; yes.

Q. What was that?

A. The fishermen would not accept them, and

would not go aboard the ship until the $5 was taken

off. We had the crew on the ''Meta Nelson," they

were already for sea, and the men went aboard be-

fore in the evening, I can^t say the date unless I

look in the books; she was going out the following

morning, but the men would not go, they came ashore

and told me they would not go out unless we took

that item off the statement, and so Mr. Graff, the

bookkeeper went out there [3'7] that morning and

ran a red line through the $5 item.

Q. The statements were then in the possession of

the men, were they ? A, Yes, they were.

Q. Do you know why it was Dr. French did not

furnish you with blanks ?

Mr. HUTTON.—That would be immaterial.

A. The only reason is what I heard Dr. French

say, that the blanks had not got there.

Q. That they had not reached Nushagak ?

A. That they had not reached Nushagak; of

course, I could not say whether that was so or was
not so.

Q. Have you any data here to show when this

occurred ?
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(Deposition of James H. Williams.)

A. I have not the data here, but I can furnish the

data.

Q. I think that is already in evidence, but if not

you can look up the date, and you can furnish that

later. That is all.

Cross-examination.

Mr. HUTTON.—Q. How many days was it be-

fore you left Alaska that Dr. French first called on

you? Have you any recollection of that?

A. No, but it was quite some little time; I could

not tell you how many days that would be; I could

not tell you that, but it was quite a time.

Mr. HUTTON.—I think we have already stipu-

lated as to the dates the vessels left.

Mr. GREGORY.—Yes.
Mr. HUTTON.—Q. How many days was it be-

fore the different vessels left Nushagak that the

statements were given to the men?
A. I could not say that.

Q. They are usually given to them just about the

time the men are ready to leave Alaska, are they not?

A. The store is closed about three days or so be-

fore the men get aboard [38] the ship ; that is so

as to finish up the books. The statement is given

to them at that time.

Q. The statements are made out, then, about three

days before each ship's crew goes aboard the ship?

A. They are about finishing at that time
;
yes.

Q. That is the statement every year, isn't it?

A. Yes.

Q. When your vessels get to Alaska, Captain, the
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(Deposition of James H. Williams.)

first thing the men do is to unload cargo, is it not,

that is, some of them? A. Yes, sir.

Q. You leave sufficient men on board to unload the

cargo and put it in lighters ? A. Yes.

Q. And other men take the cargo in the lighters

and take it over to the warehouse ?

A. Yes, they discharge it.

Q. How many of the men does it take to do that

work?

A. They are all employed at that, Mr. Hutton.

Q. And then the fishing commences, and after the

fishing is over they do the same thing practically, in

putting the fish back on board the ship ?

A. Yes; first, after the fishing is over the men

clean the boats ; as soon as the boats are cleaned they

go aboard the ship, the men that belong on the ships,

different ships of different numbers of men; say

about eighteen or twenty men go on board the ship,

with a cook, etc., and they stay there, they remain

right on the ship until they get to San Francisco.

Q. They do not remain on the ship during the fish-

ing season, do they ?

A. No, but this is after the fishing is over.

Q. During the fishing season, how many men re-

main on board the ship ? A. Nobody.

Q. No watchman or anybody?

A. No, nobody at all.

Q. Nobody at all? A. No.

Q. Do you know a man named Cramer up in

Alaska? Did you ever [39] hear of him?

A. No.
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Q. Where do Libby, McNeil & Libby fish with ref-

erence to where you fish ?

A. In Nushagak they fish in the same place; we
all fish in the same place.

Q. Above that station, in other places besides

Nushagak, they also fish, don't they?

A. They are also fishing in Koggiung.

Q. You fish there, don't you?'

A. Not personally, no.

Q. I mean your company?

A. Yes, the company does.

Q. How long have you known Dr. French?

A. Five years.

Q. Has he been around that locality for the last

five years ? A. Yes.

Q. Is he there during all of the time that your ves-

sels are up there?

A. Yes, he is there all the time.

Q. How many days were the men fishing in 1919,

if you know ?

A. No, I cannot hardly tell you the date when we
started ; I think we started fishing about the 14th of

June; I am not positive as to the date, but it was
somewhere around the 14th, either the 13th, 14th or

15th of June, and we finished up fishing about the

last day of July ; I think we called the boats in about

the last day of July.

Q. The fish ran very light last year, didn't they?
A. Yes, very light.

Q. Are there any schools anywhere near your sta-

tion in Alaska ? !
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A. Yes, there is a school very close.

Q. Is that a missionary school ?

A. That is a Government school, the United States

Government.

Q. The United States Government itself runs that

for the Indians ?

A. Yes, and Dr. French is in charge of it.

Q. Are there any schools around there for chil-

dren? A. That is for children.

Q. For Indian children?

A. Indian children, yes. You know there [40]

is no white population up in that country, there are

no white children.

Q. How near is the nearest white population ?

A. I think Unalaska would be about the nearest.

Q. And about how many hundred miles away is

that?

A. That is about between 300 and 400 miles.

Q. Unalaska is an island away off across the Beh-

ring Sea, is it not ? A. Yes.

Q. At about the entrance to the Behring Sea ?

A. Yes, sir.

Q. So far as the land is concerned, how near is the

nearest school to where you fish? Are they any

nearer than Juneau?

A. That is a long way away from there, I think

the nearest one would be Nome, I guess, or St.

Michaels.

Q. How many miles away would that be ?

A. I do not know just exactly how many miles

that would be, but probably 700 miles.
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Q. How far is Juneau from where you fish?

A. That is quite a long distance.

Q. 700 or 800 miles.

A. It is more than that.

Q. Do you leave any men in there in the winter

time? A. Yes.

Q. How many?

A. We leave three at one cannery, and two at one

;

I mean those that I have charge of.

Q. Do they stay there every year, or do you change

them every year?

A. As a rule, they stay indefinitely; after they

once get started they stay. There are some that

have been there I guess over twenty years in the

same job.

Q. Did you keep any memorandum of the date

that Dr. French first called on you?

A. No. He may call twice in one day and he may
come for three or four days in succession, and then

he may not come for another two or three days or so.

Q. Does he act as physician up there also?

A. Not for us; we have our own physician. He
acts as physician for anyone [41] on the river

who wants him. He is supposed to be the physician

for the Indians up there.

Q. For the United States Government?

A. Yes.

Q. There was something said in this case, Captain,

about your receiving a telegram on the 13th of Au-

gust, I mean a telegram from Dr. French. Can you

recall that?
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A. You mean that I received one?

Q. No, that the Alaska Packers Association re-

ceived it.
;

A. I don 't know anything about it myself.

Q. What date did you leave Alaska ?

A. On the 6th of September.

Q. You were the last man out, and you came out

on the last ship ? A. Yes.

Q. About when did the last ship other than yours

leave there?

A. I am not positive of that, but I think they were

all out in August; I don't think there was anything

in the river on the 1st of September.

Q. Your company and all of the other people that

go up to Alaska to can salmon carry all of the sup-

plies they use from here, do they not, with the ex-

ception of coal? A. We carry the coal also.

Q'. But you don't get that in iSan Francisco, do

you?

A. Yes, we do ; we get it from the King Coal Co.

Q. Everything that is used in the canning of sal-

mon up there is taken to Alaska for that purpose, is

it not? A. Yes.

Q. In the same ships?

A. Yes, everything excepting the salmon.

Q. Your ships are all owned in California, are

they not? A. They are all owned here, yes.

Q. Did the company have any other representative

up there but you at Nushagak?
A. There was another representative from the
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packers called in there during the early part of the

season.

Q. But you are its general superintendent up

there at that [42] locality? A. Yes.

Q. And you have been for how many years, Cap-

tain? A. Since the company started, in 1894.

Q. Anything that comes up up there, I suppose,

outside of the ordinary matter of catching salmon,

you commimicate with the company about down here,

do you?

A. Yes, if anything should come up of special no-

tice, I do.

Q. Do you do that by wire ? A. By wireless.

Q. In other words, your duty up there is simply

to can salmon? A. That is all.

Q. And if there is anything special, such as this

poll tax, or anything like that, you communicate it

to the company?

A. They communicated to me about it.

Q. They communicated with you before you com-

municated with them about it?

A. I did not communicate with them about it.

Redirect Examination.

Mr. GREGORY.—Q. Did the Association in San

Francisco notify you anything about this poll tax?

Mr. HUTTON.—That would be self-serving.

Mr. GREGORY.—You brought it out.

A. Yes, they notified me.

Q. What did they say?

A. They sent me a telegram, a wireless, to hold five

dollars out of every man's wages.
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Q. You have said that these statements were fur-

nished the men just before they went on board the

boat; was this talk which Dr. French had had with

the men before the statements were made up or

afterwards ?

A. The statements were already made up.

Q. The statements were made up already?

A. Yes.

Q. And when he made this demand on the men, it

was the same day, was it, or about the same time

when the statements were [43]

A. No, I think it was after the statements were

made up, because we make the statements up as fast

as we possibly can. We have men working at them

all of the time ; we keep on working on them, and if

there is any addition to add to them we add it. We
have quite a bunch of men there, and we haven't so

many bookkeepers to work on them; if a man buys

anything after his statement is made up, it is just

added to the statement.

Eecross-examination.

Mr. HUTTON.—Q. With respect to these state-

ments, Captain, the men leave here and go to Alaska.

They occasionally get supplies for personal needs

from your company's stores, don't they?

A. Yes, sir.

Q'. And they do that as long as they are up in,

Alaska? A. Yes.

Q. And then you close the store ? A. Yes.

Q. And you make up the statements, and you first

put on it the run money, the amount they are en-
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titled to for the fish they catch, and then you deduct

from that the value of the stores they have drawn ?

A. Yes.

Q. That is correct, is it not? A. Yes, sir.

Q. That is the statement you have reference to ?

A. Yes.

Q. And on this occasion you made an additional

deduction of $5 and the men refused to stand for

that. Is that it? A. That is it.

Q. And then you changed it?

A. We ran a line through the $5.

Q. You ran a line through the $5 and you gave

them their statements with the $5 erased?

A. Yes.

Q. They draw no money in Alaska at all?

A. No, they don't draw any money; some of them

will come and get a couple of dollars for wash bills,

or something like that; we really don't have money
enough to go around, and you can't make much of a

[44] distinction between them. All the men get

$10 on the ship when they are coming down.

Q. That is so they will have cash when they land ?

A. Yes, so as to get ashore and have cash when
they land.

Q. As a matter of fact, they are entitled to no

money at all in Alaska?

A. Well, I don't know whether they are entitled

to any ; I would not want to say as to that, that might

be a point of law that I don't know anything about.

Mr. GREGORY.—I will ask you, Captain, to at-

tach to your deposition a copy of the telegram which
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you received from the Alaska Packers Association,

and also the telegram you referred to, sent by Dr.

French to the association.

Mr. HUTTON.—Of course, we shall object to

them as hearsay and self serving. [45]

Deposition of Olaf (xraff, for Respondent.

OLAF GRAFF, called for respondent, sworn.

Mr. GREGORY.—Q. What is your business?

A. Bookkeeper.

Q. For whom?
A. For Captain Williams, at Nushagak—^the

Alaska Packers Association Cannery.

Q. Were you such bookkeeper at Nushagak in

1919? A. Yes.

Q. Did you attend to the making up of the state-

ments of each of the men at that cannery in the year

1919? A. Yes.

Q. When you made up these statements, what did

you do with reference to the poll tax of $5 ?

A. I put it in separate as a deduction, Alaska poll

tax $5.

Q. Did that appear on the statement furnished

each and every man employed by the company?

A. Yes.

Q. What was done later on about that ?

A. When the fishermen got the statements, a few

days before they left they got together and objected

to the $5 poll tax; they knew all about it before;

when they came aboard, they refused to go aboard

the ship and they asked to have it taken off the state-

ment, and I drew a red line through it.
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Q. Did you do so ? A. Yes.

Q. They said they would not go aboard the ship?

A. They would not sail before it was taken off.

Q. Would it have been possible to have navigated

the ships down to San Francisco without the men
aboard? A. It would not.

Q. They act as sailors on the vessels on the way
down, do they? A. Yes.

Q. Do you know Dr. French ? A. Yes, I do.

Q:. Do you recall the time when he came there ta

the cannery concerning the poll tax? A. Yes.

Q. What did he do?

A. He came up quite a few times about the poll

tax; when he first came up about the poll tax he

spoke about it [46] and then later on the fisher-

men had a meeting and would not go to sea, and he

came up there and had a meeting with them up in

their own bunkhouse.

Q. Were you there ?

A. No, I was not there in the bunkhouse.

Q. Did Dr. French look at the list of employees

you had in your books?

A. Yes, he looked through my books.

Q. Do you know whether he made a list from

them ?

A. No, I could not tell you whether he did or not,

but I gave him the books to look through.

Q. Do you know whether he made any demand on

the men?

A. He explained it to them, as far as I imderstand,

that they had to pay the poll tax, that there was a
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law passed by Alaska to collect $5.

Q. What did the men say ?

Mr. HUTTON.—How can he tell? He says he

was not there.

Mr. GREGORY.—Q. Were you there?

A. No, I was not there.

Q. Do you remember how long it was before the

men went on board the boat that you furnished them

this statement?

A. Some of them got it about a week before and

some of them got it about two or three days before.

The statements were ready, but some of them were

not around at the time; they were at the office for

them any time they came around.

Q. Did you hear any of the men say why they did

not want to pay the tax ?

A. I heard quite a few of them say they didn't see

why they should pay the tax.

Q. Did any of them say anything about their being

willing to pay it down here ?

A. I cannot remember exactly that ; I know some

of them said it was all right down here ; if they came

before the Commissioner and he said it was all right.

A couple of men said that.

Q. Did you have money enough up there to pay

the poll tax for [47] the men in Alaska?

A. No, we did not.

Q. Were the interviews which Dr. French had with

these men before or after he had looked over your

books? A. After.

Q. He looked over the books first, and then he went
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to see the men ? A. Yes.

Q. But you don't know what took place between

him and the men ?

A. No, I do not; I didn't go up there.

Cross-examination.

Mr. HUTTON.—Q. Did Dr. French come about

the time you were making up the statements %

A. Yes. He came around there quite often. The

statements were already made up to give to the men
when Dr. French came there.

Q. How many men had you up there at Nushagak ?

A. We had about 565 men.

Q'. The men said that if the Shipping Commis-

sioner down here said it was all right, they would

pay it, otherwise they would not?

A. Some of them said that.

Q. Most of them refused to pay it at all, didn't

they? A. Well, they talked that way.

Redirect Examination.

Mr. GREGORY.—Q. Why did you put in the

statement this $5 %

A. Because I had orders from Mr. Williams to do

that.

Q. You had orders from Mr. Williams to do that?

A. Yes.

Q. Did Mr. French have any blank forms to fill out

concerning the tax?

A. No, I didn't see any. The way I understood

it. Dr. French had not received them.

Q. He had not received them yet ?

A. No, he had not received them. [48]
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United States of America,

State and Northern District of California,

City and County of San Francisco,—ss.

I certify that, in pursuance of stipulation of coun-

sel, on Wednesday, March 17, 1920, before me,

Francis Krull, a United States Commissioner for the

Northern District of California, at San Francisco,

at the offices of Messrs. Chickering & Gregory, in

the Merchants Exchange Building, in the City and

County of San Francisco, State of California, per-

sonally appeared James H. Williams and Olaf Graff,

witnesses called on behalf of the Respondent, and

H. W. Hutton, Esq., appeared as proctor for the

Libelant, and Warren Gregory, Esq., representing

the firm of Chickering & Gregory, appeared as proc-

tor for the Respondent, and the said witnesses having

been by me first duly cautioned and sworn to testify

the truth, the whole truth, and nothing but the truth

in the said cause, deposed and said as appear by their

depositions hereto annexed.

I further certify that the depositions were then and

there taken down in shorthand notes by Charles R.

Gagan, and thereafter reduced to typewriting; and

I further certify that by stipulation of the proctors

for the respecitve parties, the reading over of the

depositions to the witnesses and the signing thereof

were expressly waived.

And I do further certify that I have retained the

said depositions in my possession for the purpose of

delivering the same with my own hands to the Clerk

of the United States District Court for the Northern
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District of California, the court for which the same

was taken.

And I do further certify that I am not of counsel,

nor attorney [49] for either of the parties of said

depositions and caption named, nor in any way in-

terested in the event of the cause named in the said

caption.

IN WITNESS WHEREOF, I have hereunto set

my hand in my office aforesaid this 31st day of Mch.,

1920.

[Seal] FRANCIS KRULL,
United States Commissioner, Northern District of

California, at San Francisco.

[Endorsed] : Filed Apr. 21, 1920. W. B. Maling,

Clerk. By C. W. Calbreath, Deputy Clerk. [50]

In the Southern Division of the United States Dis-

trict Court for the Northern Distirct of Califor-

nia, First Division.

IN ADMIRALTY—No. 16,670.

JOHN HEDENSKOY,
Libelant,

vs.

ALASKA PACKERS ASSOCIATION,
Defendant.

Stipulation (as to Certain Facts).

IT IS HEREBY STIPULATED between the

parties to the above cause as follows

:

1. That the terms of hiring, and the dates of de-

parture from San Francisco, arrival in Alaska and
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departure therefrom, of libelant and Ms assignors,

are as stated in the pleadings herein.

2. That libelant and his assignors arrived in said

San Francisco on their return voyage as follows:

Those on the "Meta Nelson" on the 5th day of Sep-

tember, 1919; those on the "Indiana" on the 1st

day of September, those on the "Bohemia" on the

2d day of September, and those on the "Star of

India" on the 8th day of September, all in the year

1919.

3. That while libelant and his assignors were in

Alaska, the bookkeeper of defendant prepared a list

of defendant's employees at the fishing statoin where

libelant and his assignors worked, and presented it

for signature to libelant and his assignors, the said

list relating to the poll tax in dispute herein, and re-

quested each of said parties to pay said poll tax, but

libelant and each of his assignors refused to pay the

same or any part thereof, or sign such list. [51]

4. That on August 12, 1919, one Dr. French, who

had theretofore been appointed the School Tax Col-

lector for the Bristol Bay School District in Alaska,

sent a telegram to defendant's superintendent in

Alaska, at the place where libelant and his assignors

worked, and demanded of defendant in said tele-

gram that it pay the said poll tax of all of defend-

ant's employees at said place.

5. That thereafter defendant's bookkeeper at

said place where libelant and his said assignors so

worked prepared the statement required by section

19 of the agreement attached to the answer herein,

which reads:
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''All parties of the second part shall be given

statement of Alaska account before vessel sails

for home port.
'

'

and presented such statement to libelant and his said

assignors, the said statements each showing a deduc-

tion of five (5) dollars for said poll tax, but libelant

and his said assignors each refused to agree to such

statements with said deduction included.

6. That said statements were brought by said

libelant and his said assignors to San Francisco, and

each insisted on being paid without any deduction

for said tax, but they were not so paid.

7. That defendant on September 15, 1919, sent the

sum of fifty-five (55) dollars from San Francisco, by

postoffice order, to the Treasurer of Alaska, in pay-

ment of the said claimed poll tax of libelant and his

said assignors, the said payment being made without

the knowledge or consent of libelant or any of his said

assignors.

8. That the average duration of a season's run

of fish in Alaska is thirty-five days, and the average

time that the fishermen are employed in Alaska each

season is as stated in the libel.

Dated; December 15th, 1919.

H. W. HUTTON,
Proctor for Libelant.

CHICKERING & GREGORY,
Proctors for Defendant.

[Endorsed] : Filed Dec. 15, 1919. W. B. Maling,

Clerk. By T. L. Baldwin, Deputy Clerk. [52]
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In the District Court of the United States for the

Northern District of California, Southern Divi-

sion.

No. 16,670.

JOHN HEDENSKOY,
Libelant,

vs.

ALASKA PACKERS ASSOCIATION.
Respondent.

Opinion (and Order Dismissing Libel).

H. W. HUTTON, for Libelant.

CHICKERING & GREGORY, for Respondent.

J. C. MURPHY, Attorney-general for Alaska,

Amicus Curiae.

RUDKIN, District Judge.

This is a libel for seamen's wages. The case has

been submitted on the pleadings and on an agreed

statement of facts, from which the following appears

:

The libelant and his several assignors are residents

of the city and county of San Francisco in the State

of California, and have at no time been residents or

inhabitants of the Territory of Alaska. The re-

spondent is a corporation organized and existing

under the laws of the State of California, is the

owner of a number of vessels, and at all times men-
tioned in the libel was engaged in the business of

catching and packing salmon in the Territory of

Alaska. The libelant and his assignors signed ship-
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ping articles for a voyage from San Francisco, Cali-

fornia, to Nnsliagak, Alaska, on four different ves-

sels owned by the respondent on as many different

dates between April 1, 1919, and April 21, 1919. The

vessels arrived at Nushagak on different dates be-

tween the 10th day of May, 1919, and the [53]

13th day of June, 1919, and left Nushagak for San

Francisco on different dates between the 12th day of

August, 1919, and the 15th day of August, 1919, ar-

riving in the port of San Francisco on the return

voyage in the latter part of August or the early part

of September, 1919. It was agreed in the shipping

articles that the voyage should be from San Fran-

cisco to Nushagak "and such other Alaskan ports

as the master may direct, and return to San Fran-

cisco, California, for final discharge, either direct or

via one or more ports on the Pacific Coast, for a term

of time not exceeding nine calendar months," and it

was also agreed that "crew to load and discharge all

cargoes and ballast, if required, and to work on shore

or in boats as the master or agent of the Alaska

Packers Association may direct, and subject to the

agreement attached.
'

' The attached agreement pro-

vided that the libelant and his assignors should work

and labor in the capacity of "seamen, fishermen',

beachmen, trapmen"; also work on boats, lighters,

vessels, and in canneries, salteries, and in any other

capacity up and down and at and about the cannery

or salting stations.

It was further stipulated that the average dura-

tion of the run of salmon in Alaskan waters is thirty-

five days, and that the average term of employment
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of fishermen there is between the time of the arrival

and departure of vessels as heretofore stated. Other

facts set forth in the pleadings and stipulation are

not in dispute, but it is believed that the foregoing

are the controlHng facts and are decisive of the legal

questions presented.

By Section 1 of "An Act to impose a tax upon

male persons in the Territory of Alaska for school

purposes, providing means for its collection, and de-

claring an [54] emergency," approved May 1,

1919, there is imposed and levied upon every male

person within the Territory of Alaska or the waters

thereof, over the ages of twenty-one years and under

the age of fifty years, with certain exceptions not

material here, an annual tax in the sum of five dol-

lars. Other sections of the Act provide for the

appointment of collectors, the publishing or posting

of notices of the imposition of the tax and the time

of pajonent, prescribing the time of payment, and

imposing the obligation to pay on the employer where

the employee subject to the tax neglects or refuses to

pay the same. Section 13 provides as follows

:

"The tax imposed by this Act shall be due

and payable, as to all persons within the Terri-

tory subject to said tax at the time of the passage

of this Act, immediately upon its passage and

approval and, as to all persons arriving in the

Territory after the passage of this Act, as else-

where in this Act provided. For use during the

year 1919 it shall be the duty of the Territorial

Treasurer, as soon as notified of the selection

and appointment of a School Tax Collector in
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accordance with the provisions of this Act, to

furnish such School Tax Collector with the blank

forms and receipt books provided for in Section

eight (8) and ten (10) of this Act."

The respondent paid the tax imposed or levied

against the libelant and his assignors, and has de-

ducted the amount of such payments from the wages

due. As already stated, the present libel was filed

to recover the several amounts thus deducted.

The validity of the tax is assailed on three

grounds: First, because the Act was not in force

during the tax year 1919, or more properly speak-

ing, because some of the provisions of the Act could

not be complied with during that year; second, be-

cause the tax is a tax on [55] interstate com-

merce ; and third, because it is beyond the constitu-

tional power of the Territorial Legislature to impose

a tax upon persons who are neither residents nor

inhabitants of the Territory. The first contention is

based on section 3 of this Act, which provides that the

school tax collector shall publish or post a certain

notice on or before the first day of April in each year,

and on the decision of the Circuit Court of Appeals

for this Circuit in Callaham vs. Marshall, 210 Fed.

230, which was based on a somewhat similar act

approved May 1, 1913. The Act of 1913 provided

that the precinct commissioners should set down the

names of all persons residing within their precincts

subject to the tax, and should publish or post a

certain notice as therein provided on or before the

first day of March in each year, and that the Ter-

ritorial Treasurer should, before the first day in
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March in each year, deliver to the precinct commis-

sioners certain blanks. And inasmuch as there was

no Territorial Treasurer until July, and the notice

could not be published or posted on or before March

1st, the Court held, as a matter of construction

merely, that the legislature did not intend that the tax

should be payable or collectible during that year.

The present Act, however, leaves no room for con-

struction, because it is expressly provided by Section

13 that the tax imposed shall be due and payable

as to all persons within the Territory subject to the

tax at the time of the passage of the Act, immediately

upon its passage and approval, and as to all persons

arriving in the Territory after the passage of the

Act as elsewhere in the Act provided, and referring

back to Section 4, it is provided [56] that all

persons subject to the tax who are in the territory of

Alaska on the first Monday in April shall pay the

tax on or before the first day of May, and all per-

sons arriving in the territory after the first Monday
of April within thirty days after arrival, and that all

persons subject to the tax shall pay the same within

ten days after a written or oral demand by the school

tax collector, made within the period between the

first Monday in April and the first Monday in August

in each year. It is manifest therefore that the only

step necessary to fix liability for the tax during the

year 1919 was the making of the written or oral de-

mand provided for in Section 4.

The two remaining questions may well be con-

sidered together. It will be conceded at the out-

start that the imposing of a poll tax on persons sub-
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ject to the jurisdiction of the law-making body is a

rightful subject of legislation, and that certain per-

sons and certain property are necessarily exempt

from taxation, however general the law imposing

the tax may be. Thus, no one will contend that the

Territorial Legislature could impose a lawful tax

on mere sojourners in the Territory, or upon persons,

or property simply passing through the territory.

But, on the other hand, it will not be contended that

property is exempt from taxation simply because it

map not have a permanent situs within the territory

or taxing district. Thus laws imposing taxes on

stock driven or shipped into a state merely for graz-

ing or for feeding, and upon construction outfits

brought into a state for temporary use, have almost

universally been upheld.

Kelley vs. Ehoades, 7 Wyo. 237.

Same vs. Same, 9 Wyo. 352.

Eoff vs. Kennefick-Hammond Co., 80 Ark. 138.

[57]

Fennell vs. Pauley, 112 Iowa, 94.

Waggoner vs. Whaley, 21 Tex. Civ. App. 1.

Hardesty vs. Fleming, 57 Tex. 395.

Grigsby Construction Co. v. Freeman, 108 La.

435.

The case of Kelley vs. Ehoades, 7 Wyo. 237, was

reversed by the Supreme Court of the United States

in Kelley vs. Rhoades, 108 U. S. 1, upon the ground

that the sheep were merely in transit through the

State, but the right of the State to impose the tax

if the sheep had been brought into the State for graz-

ing purposes was not questioned or denied. And if
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property brought into a State for such temporary

purposes or use, with the intention of removing the

same within a short period of time, acquires a suffi-

cient situs to become subject to State taxation, I fail

to see any reason why persons accompanying the

property and performing labor in the State during

the like period would not acquire a sufficient resi-

dence to subject them to the taxing power of the

State.

Poll tax laws are almost universally limited to

residents or inhabitants, and as stated in the briefs,

this is a case of first instance. But I am far from

convinced that the Territorial Legislature exceeded

its lawful powers in the enactment of the law in ques-

tion, and such being my view, the Act cannot be an-

nulled or declared unconstitutional.

The libel must therefore be dismissed, and it is so

ordered.

[Endorsed] : Filed Jan. 13, 1920. W. B. Maling,

Clerk. By C. W. Calbreath, Deputy Clerk. [58]

In the Southern Division of the District Court of the

United States, Northern District af California,

First Division.

IN ADMIRALTY.—(No. 16,670.)

JOHN HEDENSKOY,
Libelant,

vs.

ALASKA PACKERS ASSOCIATION,
Defendant.
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Petition for Reconsideration on 1919 Tax.

Libelant respectfully petitions the Court for a

reconsideration of its opinion on the tax for the year

1919, on the following grounds:

I.

NO DEMAND FOR THE TAX WAS EVER
MADE.

The Court properly decided on page 4 of the opin-

ion filed herein as follows, to wit, on a demand being

necessary

:

"It is manifest therefore that the only step

necessary to fix liability for the tax during the

year 1919 was the making of the written or oral

demand provided for in section 4."

That part of Section 4 relating to such demand

reads

:

"That all persons subject to said tax shall pay

the same within ten (10) days after a written

or oral demand by the School Tax Collector

made within the period between the first Mon-

day in April and the first Monday in August in

such year."

A demand by a School Tax Collector is there re-

quired, and that it shall be made between the dates

mentioned.

Now in fact, no demand whatever tvas ever made

on libelant or his assignors.

And the demand on defendant was made too late.

The answer alleges such demand on libelant and

Ms assignors, in truth and in fact none was ever

made, no proof was offered of the demand, and it
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was subsequently stipulated as follows : See stipula-

tion on some facts paragraph ', the stipulation

[59] was made to show what proceedings were

made, defendant having omitted to present proof, to

wit:

"3. That while libelant and his assignors

were in Alaska, the bookkeeper of defendant

prepared a list of defendant's employees at the

fishing station where libelant and his assignors

worked, and presented it for signature to libel-

ant and his assignors, the said list relating to the

poll tax in dispute herein, and requested each

of said parties to pay said poll tax, but libelant

and each of his assignors refused to pay the

same or any part thereof, or sign such list."

Libelant and each of his assignors were not liable

for the tax at that time, and in fact never were lia-

ble for it, and they were justified in refusing to pay

it on the request of defendant's bookkeeper.

There is nothing in the law requiring them to sign

the list.

The only demand that was ever made, if it can be

called a demand, was the following, paragraph 4, of

said stipulation:

"4. That on August 13, 1919, one Dr.

French, who had theretofore been appointed the

School Tax Collector for the Bristol Bay School

District in Alaska, sent a telegram to defend-

ant's superintendent in Alaska, at the place,

where libelant and his assignors worked, and

demanded of defendant in said telegram that it
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pay the said poll tax of all defendant's em-

ployees at that place.
'

'

Assuming the law to be a valid law, defendant was

liable for the tax, provided libelant and his assign-

ors were liable. We deny they were, on account of

lack of demand on them, but the demand would have

to be made on defendant in accordance with the pro-

visions of Section 4 of the Act, or it would not Jbe

liable.

That section requires that the demand be made

between the first Monday in April, and the first Mon-

day in August in such year.

The first Monday in August, 1919, was August

4:th, the demand was made August 13th, or nine days

too late.

It is elementary that all Tax proceedings are in-

vitum, and must be strictly followed.

We this see that neither libelant nor any of his

assignors, nor the defendant itself was liable for the

tax of the year 1919. [60]

II.

DEFENDANT PAID NO MONEY UNTIL

AFTER THE LIBEL WAS FILED.

The libel alleges that defendant paid the tax to

some person in Alaska, and the libelant thought

when he filed the libel that it had been so paid, of

course libelant could not tell what defendant had

done, he could only act on his belief.

The libel was filed September 12th, 1919. It sub-

sequently developed that the tax had not been paid,

and the following stipulation was entered into on

that fact

:
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''7. That defendant on September 15, 1919,

sent the sum of fifty-five (55) dollars from San
Francisco, by post-office order, to the treasurer

of Alaska, in payment of the said claimed poll

tax of libelant and his said assignors, the said

payment being made without the knowledge or

consent of libelant, or any of his said assignors.

"

The laws of Alaska had no force in San Fransisco,

defendant owed libelant or his assignors nothing in

Alaska, and in a place where the laws of Alaska

could not operate, it first deducted the five dollars

from the wages, and then after suit was brought paid

the same without anyone 's consent by post-office or-

der to a person not authorized to collect it.

We respectfully call the Court's attention to the

following finding in the opinion

:

"The respondent paid the tax imposed or

levied against the libelant and his assignors, and

has deducted the amount of such payments from

the wages due."

The finding is we think inadvertently made, the

only payment that could be made that would be a

defense, would be a payment made in Alaska, as fol-

lows :

First, a proper demand would have to be made

upon

:

(a) Libelant and his assignors.

(b) Upon defendant. Both within the statutory

period.

Then the payment would have to be made to a

School Tax Collector. Section 8 of the Act is the

only section applicable, and defendant must bring
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itself clearly withm its provisions to justify the pay-

ment of another persons money without its consent,

it reads in so far as is applicable to this case as

follows: [61]

" * * * Every such person, firm or cor-

poration having in his or its employ persons sub-

ject to said tax who neglect to pay the same

within the time within which the same is due and

payable, as provided in Section four (4) hereof,

shall be liable for the payment of the same and it

shall be the duty of every such person, firm or

corporation to deduct from the wages of each of

the said employees, who are subject to said tax,

the amount thereof, unless such employee fur-

nishes proof of the payment of the same, and to

pay upon the first day of each month, during the

period within which the tax herein imposed is

due and payable, all amounts so deducted and

collected to the School Tax Collector, together

with a list of the persons from whom the same

are collected, taking a receipt from the School

Tax Collector for the amount of each tax so

paid, and to deliver such receipt to the employee

from whom the same was collected."

In a case where one person is undertaking to pay

out the money of another without the latter 's con-

sent, the law must be strictly followed. The above

law requires as follows:

First, person in the employ of defendant "subject

to said tax.
'

' That essential did not exist for lack of

demand.
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Second, defendant was required to pay the money
to the School Tax Collector, not the Treasurer from
San Francisco,

"upon the first day of each month during the

period within which the tax herein imposed is

due and payable."

That time is found in Section 4, as follows

:

"The tax for which provision is herein made
shall be payable between the first Monday in the

month of April and the first Monday in the

month of August" in each year.

Or within thirty days after arrival between those

periods.

Third. It must have paid the money to "the
School Tax Collector." It was sent by P. O. order

to the Treasurer, not on the first of the month, but

after libelant had left Alaska, and after August 1st.

Fourth. It must be in a position to do the follow-

ing:

"taking a receipt from the School Tax Collector

for the amount of each tax so paid and to deliver

such receipt to the employee from whom the

same was collected."

None of these things have been done, or waived.

For the foregoing reason, we respectfully request

the court to reconsider this case on this tax for the

year 1919, cause it to be re-argued or take further

proof if necessary, we respectfully submitting that

on the record as it stands, and on the [62] fact as

it is libelant should have judgment for the amount
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claimed in his libel for the tax of the year 1919.

Respectfully,

H. W. HUTTON,
Proctor for Libelant.

[Endorsed] : Copy received this 14th day of Jan-

uary, 1920.

CHICKERING & GREGORY,
Proctor for Defendant.

Piled Jan. 15, 1920. W. B. Maling, Clerk. By

C. W. Calbreath, Deputy Clerk. [63]

In the Southern Division of the United States Dis-

trict Court, for the Northern District erf Califor-

nia, First Division.

IN ADMIRALTY—No. 16,670.

JOHN HEDENSKOY,
Libelant,

vs.

ALASKA PACKERS ASSOCIATION,
Respondent.

(Opinion and Order Granting a Rehearing.)

H. W. HUTTON, Esq., Proctor for Libelant.

CHICKERING & GREGORY, Proctors for Re-

spondent.

J. C. MURPHY, Esq., Attorney General for Alaska,

Amicus Curiae.
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MEMORANDUM.
RUDKIN, District Judge.

On the final hearing of this case the Court as-

sumed, perhaps erroneously, that but two questions

were before the Court; first, is the poll tax law of

Alaska valid when applied to persons situate as were

the libelant and his associates ; and, second, were the

libelant and his associates subject to the tax during

the year 1919. The Court decided both these ques-

tions in the affirmative but expressed no opinion

upon the question whether the provisions of the

Alaska law has been so far complied with as to fix

liability on the part of the respondent, for the pay-

ment of the tax, because it was thought that a de-

cision in favor of the libelant on technical grounds

would defeat the principal object of the suit. A pe-

tition for rehearing has been filed, however, and the

Court is called upon to determine these latter ques-

tions. These questions are, [64] first, were the

necessary steps taken to fix liability on the part of

the libelant and his associates for the payment of

the tax during the year 1919, if any such steps were

required ; and, second, were the necessary steps taken

by the territorial officers to fix liability on the re-

spondent for the payment of the tax. Both these

questions must be answered in the affirmative before

the defense interposed can prevail. Their determin-

ation involve a construction of sections 4, 8 and 13

of the act. Inasmuch as these questions were not

discussed on the oral argument or in the briefs to

any extent and were not considered by the Court, a

rehearing will be granted upon these questions and
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upon these questions alone. Counsel may submit the

case on briefs or on oral argument as they may elect,

but the case should be finally disposed of at an early

date to the end that a final decree may be entered.

January 30, 1920.

[Endorsed] : Filed Jan. 30, 1920. W. B. Maling,

Clerk. By C. W. Calbreath, Deputy Clerk. [65]

At a stated term of the District Court of the United

States, for the Northern District of California,

First Division, held at the courtroom thereof, in

the City and County of San Francisco, State of

California, on Wednesday, the eighteenth day

of February, in the year of our Lord one thou-

sand nine hundred and twenty. PRESENT

:

The Honorable FRANK H. RUDKIN, District

Judge.

No. 16,670.

JOHN HEDENSKOY
vs.

ALASKA PACKERS ASSOCIATION,

(Order That Decree be Entered in Favor of

Libelant.)

After hearing the respective proctors herein, the

Court ordered that a Decree be entered herein in

favor of libelant. [66]
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In the District Court of the United States, for the

Northern District of California, Southern Divi-

sion.

No. 16,670.

JOHN HEDENSKOY,
Libelant,

vs.

ALASKA PACKERS ASSOCIATION,
Respondent.

(Opinion—March 6th, 1920.)

H. W. HUTTON, for Libelant.

CHICKERING & GREGORY, for Respondent.

J. C. MURPHY, Attorney General for Alaska,

Amicus Curiae.

MEMORANDUM.
RUDKIN, District Judge.

The Court heretofore granted a rehearing on the

petition of the libelant to permit of the further pres-

entation of two questions, namely: Did the territor-

ial officers take the requisite steps to fix liability on

the part of the libelant and his associates for the

payment of the tax; and secondly, did such officers

take the necessary steps to fix liability on the part

of the respondent as employer. The respondent

then moved the Court to set aside the order of sub-

mission and for leave to offer further testimony on
these two points. The Court granted such permis-
sion on condition that respondent would pay as
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terms the sum of fifty-five dollars, assuming at the

time that the principle object of the suit was to de-

termine the validity of the statute, and feeling that

the time of the Court should not he taken up with

the repeated hearings in trifling matters of this kind.

This ruling was based in part on the assumption that

it would be necessary to take testimony at distant

points for the purpose of showing that a demand

had been made upon these eleven parties for the pay-

ment [67] of the tax.

I

Further consideration of the case, however, has

<3onvinced me that no such proof is necessary, and,

it appearing that the libelant and those whom he

represents are subject to the tax and that the tax has

been paid to the territory, the ends of justice will

not be subserved by granting a recovery here on

mere technical grounds.

!

Section 8 of the Act provides in substance that the

territorial treasurer shall furnish the school tax col-

lector with suitable blank forms and that the school

tax collector shall demand, and that it shall be the

duty of every person, firm or corporation emplojdng

labor in the Territory of Alaska to furnish to such

collector, upon demand, a list of the employees of

.such person, firm or corporation subject to the tax,

and that every such person, firm or corporation hav-

ing in his or its employ persons subject to the tax

who neglect to pay the same within the time within

which the same is due and payable as provided in

Section 4 of the Act shall be liable for the payment
of same.
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Now, turning back to Section 4 of the Act we find

that all persons subject to the tax who are in th6

Territory of Alaska on the first Monday in the month

of April shall pay the tax on or before the first day

of May in the same year ; and that all persons arriv-

ing in the Territory of Alaska after the first Mon-

day in the month of April shall pay the tax within

thirty days after arrival. True, the section contains

the further proviso that all persons subject to the

tax shall pay the same within ten days after written

or oral demand by the school tax collector made
within the period between the first Monday in April

and the first Monday in August in each year, but

these are cumulative provisions, and the duty to pay

becomes absolute as to persons arriving in the ter-

ritory after the first Monday in April within thirty

days after [68] their arrival without further no-

tice or demand. The time of payment may be cur-

tailed by written or oral demand, but such demand

is not necessary to fix the liability for the tax.

The only question, therefore, upon which further

proof is deemed necessary is upon the question

whether the territorial officers took the necessary

steps to fix the liability of the respondent as re-

quired by Section 8 of the Act. It is, of course,

needless to say that the employer cannot pay the tax

voluntarily or waive any of the requirements of the

Act. This proof may be taken either before the

Master or Commissioner, or by deposition, as the pal-

ties may elect. Of course if counsel for either party

deems a demand on the taxpayer a necessary pre-

requisite he will not be precluded from offering tes-



74 Alaska Packers Association

timony on that point for the purpose of making a

record for the Appellate Court.

[Endorsed] : Filed Mar. 6, 1920. W. B. Maling,

€lerk. By C. W. Calbreath, Deputy Clerk. [69]

In the District Court of the United States, for the

Northern District of California, Southern Di-

vision.

No. 16,670.

JOHN HEDENSKOY,
Libelant,

vs.

ALASKA PACKERS' ASSOCIATION,
Respondent.

(Opinion and Order for Entry of Decree in Favor of

Libelanl^-April 29, 1920.)

H. W. BUTTON, for Libelant.

CHICKERING & GREGORY, for Respondent.

J. C. MURPHY, Attorney General for Alaska,

Amicus Curiae.

MEMORANDUM.
RUDKIN, District Judge.

The sole question before the Court for considera-

tion at this time is: Did the territorial officers take

the necessary steps to fix the liability upon the re-

spondent as employer for the payment of the poll tax

in question. I have not the Poll Tax Act of Alaska

before me, but the substance of Section 8 of the Act
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is thus stated in the memorandum heretofore filed on

March 3d:

"Section 8 of the Act provides in substance that

the territorial treasurer shall furnish the school

tax collector with suitable blank forms and that

the school tax collector shall demand, and that

it shall be the duty of every person, firm or cor-

poration employing labor in the Territory of

Alaska to furnish to such collector, upon de-

mand, a list of the employees of such person, firm

or corporation subject to the tax, and that every

such person, firm or corporation having in his or

its employ persons subject to the tax who

neglect to pay the same within the time within

which the same is due and payable as provided

in Section 4 of the Act shall be liable for the

payment of same."

What did the territorial officers do in this case?

So far as the record discloses, the territorial treas-

urer furnished no blanks, the school tax collector

made no demand for a list of [70] employees, and

no list of employees was actually furnished. The

utmost that can be said is that the school tax collector

looked over the books of the respondent and made

some sort of a demand for the tax on the respondent

and perhaps on the taxpayers. As heretofore stated

in the progress of this case, the employer occupies a

position analogous to that of a garnishee, and can

waive none of the statutory requirements. Were
this an action by the Territory to recover the tax

from the respondent the Court would without hesita-

tion direct judgment against the territory on the
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ground that its officers utterly failed to discharge the

duties imposed upon them by law. Such being the

case, the payment of the tax by the respondent was

purely voluntary, without legal compulsion, and such

payment is no defense to the present action.

A decree will therefore be entered in favor of the

libelant for the amount claimed, with interest and

costs.

[Endorsed] : Filed Apr. 29, 1920. W. B. MaUng,

Clerk. By C. W. Calbreath, Deputy Clerk. [71]

In the Southern Division of the United States Dis-

trict Court, Northern District of California,

First Division.

IN ADMIRALTY—No. 16,67a

JOHN HEDENSKOY,
Libelant,

vs.

ALASKA PACKERS ASSOCIATION,
Defendant.

Decree.

This cause having been brought on to be heard on

the pleadings, proofs, briefs and arguments of the re-

spective parties, and the cause having been sub-

mitted to the Court for decision and being fully ad-

vised, it is now ordered, adjudged and decreed, and

this does order, adjudge and decree, that for and on

account of the matters set forth in the pleadings and
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shown by the proofs herein, that libelant have and

recover from the defendant the sum of fifty-five

($55.00) dollars and interest thereon at the rate of

seven per cent per annum from the date of the filing

of the libel herein, and his costs to be taxed.

Dated, May 1st, 1920.

FRANK S. DIETRICH,
District Judge.

The lodging of the above decree for five days as

required by the rules of said court is hereby waived.

May 1st, 1920.

WARREN GREGORY and

CHICKERING & GREGORY,
Proctors for Defendant.

[Endorsed]: Filed May 1, 1920. W. B. MaUng,

Clerk. By C. W. Calbreath, Deputy Clerk. [72]

In the Southern Division of the United States Dis-

trict Court, for the Northern District of Cali-

fornia, First Division.

IN ADMIRALTY—No. 16,670.

JOHN HEDENSKOY,
Libelant,

vs. m-r^r. ,..,

ALASKA PACKERS ASSOCIATION,
Defendant.
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Notice of Appeal.

To the Clerk of the Above-entitled Coiirt and to

John Hedenskoy, Libelant, and to H. W. Hut-

ton, Proctor for Libelant

:

You and each of you will please take notice that

Alaska Packers' Association, a corporation, defend-

ant above named, hereby appeals from the decree

made and entered in the above-entitled cause on the

1st day of May, 1920, to the United States Crcuit

Court of Appeals for the Ninth Circuit, to be holden

in and for the said circuit at the City and County of

San Francisco, State of California.

Bated: San Francisco, California, May 1st, 1920.

WARREN GREGORY and

CHICKERING & GREGORY,
Proctors for Defendant.

[Endorsed]: Due service of the within Notice of

Appeal, and receipt of a copy, is hereby admitted

this 1st day of May, 1920.

H. W. HUTTON,
Proctor for Libelant.

Filed May 1, 1920. W. B. MaUng, Clerk. By C.

W. Calbreath, Beputy Clerk. [73]
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In the Southern Division of the United States Dis-

trict Court, for the Northern District of Cali-

fornia, First Division.

IN ADMIRALTY—No. 16,670.

JOHN HEDENSKOY,
Libelant,

vs.

ALASKA PACKERS ASSOCIATION,
Defendant.

Assignment of Errors.

Now comes Alaska Packers' Association, a cor-

poration, defendant in the above-entitled cause, and

claims that in the record, opinion decision, decree

and proceedings in the above-entitled matter in said

court there is manifest material error, and said de-

fendant and appellant now makes, files and pre-

sents the following assignment of errors on which it

relies, to wit:

1. The Court erred in adjudging and decreeing

that the libelant have and recover from the defend-

ant the sum of fifty-five (55) dollars, together with

his costs.

2. The Court erred in decreeing that the sum of

fifty-five (55) dollars paid by defendant to the treas-

urer of the District of Alaska, in payment of the poll

tax of libelant and his assignors, was not a discharge

of an obligation on the part of the defendant to the

said libelant and his said assignors in a like amoimt.

3. The Court erred in holding that the defendant
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was not authorized to deduct the sum of five (5)

dollars from the wages of libelant and each of his

said assignors, on account of the provisions of

Chapter 29 of the Session Laws of Alaska entitled,

*'An Act to impose a tax upon male persons in the

Territory of Alaska for school purposes, [74]

providing means for its collection, and declaring an

emergency. '

'

In order that the foregoing assignment of errors

may be and appear of record, said defendant and ap-

pellant herein files and presents the same to said

Court, and prays that such disposition be made
thereof as is in accordance with the law and the

statutes of the United States in such cases made and

provided, and said appellant prays the reversal of

the above-mentioned decree and that such judgment

be entered as ought to have been rendered by the

District Court of the United States, Southern Divi-

sion, of the Northern District of the State of Cali-

fornia.

Dated: San Francisco, California, May 3d, 1920.

WARREN GREGORY and

CHICKERING & GREGORY,
Proctors for Defendant and Appellant.

[Endorsed] : Due service of the within Assign-

ment of Errors and receipt of a copy is hereby ad-

mitted this 3d day of May, 1920.

H. W. BUTTON,
Proctor for Libelant.
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Filed May 3, 1920. W. B. Maling, Clerk. By
C. W. Calbreatli, Deputy Clerk. [75]

In the Southern Division of the United States Dis-

trict Court for the Northern District of Cali-

fornia, First Division.

IN ADMIRALTY—No. 16,670.

JOHN HEDENSKOY,
Libelant,

vs.

ALASKA PACKERS ASSOCIATION,
Defendant.

Cost Bond on Appeal and Staying Execution.

KNOW ALL MEN BY THESE PRESENTS:
That we, Alaska Packers' Association, a corpora-

tion, as principal, and Wm. Timson, whose address

is 1050 Green Street, San Francisco, California, and

A. K. Tichenor, whose address is 1717 Dayton Street,

Alameda, California, as sureties, are held and firmly

bound unto John Hedenskoy, libelant above named,

in the sum of two hundred and fifty (250) doUars

and in the further sum of one hundred and ten (110)

dollars, to be paid unto said libelant, John Hed-

enskoy, or his assigns, for the payment of which sums

well and truly to be made we bind ourselves and

each of us, our and each of our respective successors,

jointly and severally, firmly by these presents.

Sealed with our seals and dated this 3d day of

May, 1920.
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WHEEEAS, Alaska Packers' Association, a cor-

poration, defendant above named, has appealed to

the United States Circuit Court of Appeals, for the

Ninth Circuit, from the decree of the United States

District Court, in and for the Southern Division of

the Northern District of California, bearing date the

1st day of May, 1920, and made and entered herein

in said cause on said date against said [76] de-

fendant, Alaska Packers ' Association, a corporation,

and in favor of said libelant for the principal sum of

fifty-five (55) dollars, together with interest thereon

at the rate of seven (7) per cent per annum from

September 13, 1919, the date of the filing of said libel

in said cause, until paid, and also libelant's costs

herein; and

WHEPEAS, said defendant, Alaska Packers' As-

sociation, a corporation, desires, during the process

of such appeal, to stay the execution of said decree of

the said District Court:

NOW, THEREFORE, the condition of this obliga-

tion is such, that if the said Alaska Packers' Asso-

ciation, a corporation, shall prosecute said appeal

with effect, and pay all costs which may be awarded

against it as such appellant, if the appeal be not sus-

tained, and shall abide by and perform whatever

decree may be rendered against it in this cause by

the United States Circuit Court of Appeals for the

Ninth Circuit, or on the mandate of said court by
the said District Court below, then this obligation to
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be void; otherwise to be and remain in full force and

effect.

[Seal] ALASKA PACKERS' ASSOCIATION.
By WILLIAM TIMSON,

Vice-President,

(As Principal.)

WILLIAM TIMSON, (Seal)

A. K. TICHENOR, (Seal)

(As Sureties.)

United States of America,

Northern District of California,—ss.

Wm. Timson and A. K. Tichenor, being first duly

sworn, each for himself, and not one for the other,

deposes and says: That [77] he resides in the

Northern District of California, and that he is worth

the sum of three hundred and sixty (360) dollars

over and above all his just debts and Liabilities.

WM. TIMSON.
A. K. TICHENOR.

Subscribed and sworn to before me this 3d day of

May, 1920.

[Notarial Seal] CHARLES EDELMAN,
Notary Public in and for the City and County of

San Francisco, State of California.

My commission expires April 7, 1922.

The foregoing cost and supersedeas bond is here-

by approved as to form, amount and sufficiency of

surety, and notice of filing of said bond is hereby

waived, this 3d day of May, 1920.

H. W. HUTTON,
Proctor for Libelant.
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The foregoing cost and supersedeas bond is hereby

allowed and approved this 3d day of May, 1920, and

the same may operate as a cost bond and a stay of

execution in said cause pendinig the determination

of said appeal.

FRANK H. RUDKIN,
Judge.

[Endorsed]: Filed May 3, 1920. W. B. Maling,

Clerk. By C. W. Calbreath, Deputy Clerk. [78]

In the United States District Court in and for the

Southern Division of the Northern District of

California, First Division.

IN ADMIRALTY—No. 16,670.

JOHN HEDENSKOY,
Libelant,

vs.

ALASKA PACKERS' ASSOCIATION,
Defendant.

Stipulation and Order Concerning Original Exhibit.

IT IS HEREBY STIPULATED AND AaREED
by and between the proctors for the respective par-

ties hereto, that the original exhibit attached to the

answer to the libel in the above-entitled action, be-

fore the above-entitled court, may be omitted from

the Apostles on Appeal in said cause, and may be

filed in the United States Circuit Court of Appeals

for the Ninth Circuit, in the original form in which it

was attached to said answer, and be considered as an
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original exhibit for the Apostles on Appeal, and said

exhibit need not be printed.

Dated: May 5, 1920.

H. W. BUTTON,
Proctor for Libelant.

WARREN GREGORY and

CHICKERING & GREGORY,
Proctors for Defendant.

It is so ordered.

FRANK H. RUDKIN,
Judge.

[Endorsed] : Filed May 5, 1920'. W. B. Maling,

Clerk. By C. M. Taylor, Deputy Clerk. [79]

Certificate of Clerk U. S. District Court to Apostles

on Appeal.

I, Walter B. Maling, Clerk of the District Court of

the United States, for the Northern District of Cali-

fornia, do hereby certify that the foregoing 79 pages,

numbered from 1 to 79, inclusive, contain a full, true

and correct transcript of certain records and pro-

ceedings, in the case of John Hedenskoy, Libelant,

vs. Alaska Packers' Association, Respondent, No.

16,670, as the same now remain on file and of record

in this office ; said transcript having been prepared to

and in accordance with the Praecipe for Apostles on

Appeal (copy of which is embodied herein), and the

instructions of the proctors for appellant herein.

I further certify that the cost for preparing and

certifying the foregoing Apostles on Appeal is the

sum of Twenty-eight Dollars and Forty-five Cents
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($28.45), and that the same has been paid to me by

the proctor for appellant herein.

IN WITNESS^ WHEREOF, I have hereunto set

my hand and affixed the seal of said District Court,

this 10th day of May, A. D. 1920.

[Seal] WALTER B. MALING,
Clerk.

By C. M. Taylor,

Deputy Clerk. [80]

[Endorsed]: No. 3493. United States Circuit

Court of Appeals for the Ninth Circuit. Alaska

Packers Association, a Corporation, Appellant, vs.

John Hedenskoy, Appellee. Ajpostles on Appeal.

Upon Appeal from the Southern Division of the

United States District Court for the Northern Dis-

trict of California, First Division.

Filed May 10, 1920.

F. D. MONCKTON,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.

By Paul P. O'Brien,

Deputy Clerk.
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Statement of Facts.

This is an appeal by the respondent below as to

the sufficiency of notice given appellee for the pay-

ment of school tax for the 3^ear 1919 as provided

by Chapter 29 of the Session Laws of Alaska for

1919.

Originalh^ this ease came before the coui't on an

agreed statement of facts. The appellee, libellant

below, alleged that the Act was not in force for the

year 1919 on account of the impossibility of en-

forcing its provisions for that year ; second, that the

tax sought to be enforced was a tax on inter-state



commerce; and third, that the Act was unconsti-

tutional, for the reason that it was beyond the

powers of the Alaska Legislature to impose a tax

upon persons who were neither residents nor in-

habitants of the Territory.

The court rendered an opinion on January 13,

1920, dismissing the libel.

Thereafter, appellee petitioned for a rehearing

on the point of insufficiency of notice for the year

1919, and upon a rehearing upon this point, the

court below ordered a decree to be entered in favor

of the libellant for the amount of the 1919 tax

with interest and costs.

Assignment of Errors.

We believe that the court erred in entering a de-

cree in favor of the appellee on account of the in-

sufficiency of notice given.

Brief and Argument.

The court, in its last opinion granting the decree

in favor of appellee, says:

''The utmost that can be said is that the
school tax collector looked over the books of
the respondent (appellant) and made some sort

of a demand for the tax on the respondent
and perhaps on the tax papers."
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Was not a demand made in accordance with the

above language sufficient *?

"As applied to the proceedings for the levy

and collection of taxes, it does not require or

imply the right to such notice and hearing as

are deemed essential to the validity of the pro-

ceedings and judgments of judicial tribunals."

Cooley on Taxations, vol. 1, p. 59,

quoting

:

McMillan v. Anderson, 95 U. S. 37;

Kentucky R. Tax cases, 115 U. kS. 321;

Lent V. Tillson, 140 U. S. 316;

King v. Midlins, 171 U. S. 404.

In the case of poll tax and license tax where the

amount is fixed hj the legislature, notice is not re-

quired.

Cooley on Taxation, vol. 1 (3rd. Edition),

pp. 59-60,

quoting

:

Hagar v. Reclamation Dist., Ill U. S'. 701;

Fox V. Mohawk & H. R. Humane Society,

165 N. Y. 517;

Union Trust Co. v. Wayne Probate Judge,

84 N. W., 1101.

In the first case cited {Hagar v. Reclamation

Dist.), Mr. Justice Field says:

"In the different kinds of taxes which the

state may impose, there is a vast number of

which, from their nature, no notice can be

given to the taxpayer, nor would notice be of

any possible advantage to him, such as poll

taxes, license taxes (not dependent upon the



amount of his business) and generally spe-

cific taxes on things or persons or occupations.

In such cases the legislature, in authorizing its

tax, fixes its amount, and that is the end of the

matter. '

'

THE ALASKA ACT IN QUESTION AND THE INTENT OF THE

LEGISLATURE WHO PASSED IT.

The Honorable Court below, in his opinion grant-

ing the decree from which this appeal is made,

says, in part: "I have not the Poll Tax Act of

Alaska before me" (althou.gh, evidently, this w^as

not the situation in the first instance), and then

goes on to sa}^ from the memorandum heretofore

filed before him on March 3rd, the substance of the

Act, as follows:

"Section 8 of the Act provides in substance

that the territorial treasurer shall furnish the

school tax collector with suitable blank forms
and that the school tax collector shall demand,
and that it shall be the duty of every person,

firm or corporation employing labor in the Ter-

ritory of Alaska to furnish to such collector,

upon demand, a list of the emploj^ees of such

person, firm or corporation subject to the tax,

and that every such person, firm or corpora-

tion having in his or its emjDloy persons sub-

ject to the tax who neglect to pay the same
within the time within which the same is due

and payable as provided in Section 4, of the

Act shall be liable for the payment of same."

We submit that the language of the whole Act,

under the universal rule of code construction, that:



''The legislative intent is to be determined

from a general view of the whole act."

36 Cyc. and supporting cases there cited

cannot be so construed as to support the

last decree entered by the court below.

Applying this rule to this case, we call attention

to the exact wording of Sec. 8 of the Act

:

"It shall be the duty of the school tax col-

lector to demand, and it shall be the duty of

every person,, firm or corporation employing

labor in the Territory of Alaska to furnish to^

such collector, upon demand, a list of the em-

ployees of such person, firm or corporation sub-

ject to the tax imposed herein, and for this

purpose the Territorial Treasurer shall fur-

nish to each school tax collector suitable blank

forms for the making of such lists, which blank

forms shall be delivered by the school tax-col-

lector to the employers of labor aforesaid."

We submit that no reasonable construction of

this language can be made to say that such blanks

must be furnished at the instant when the demand

is made.

CONCLUSIOIC.

The court will undoubtedly take into considera-

tion, the extent of territory within the limits of

Alaska; the inadequacy of mail service (the section

where this controversy arises has a mail service

from Seward once a month, which usually doesn't

function) ; the strict tax limitations placed upon the

Territory bv a circumscribing enabling act and the
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great need of revenue; the constant economic drain

of high priced seasonable labor who contribute

practically nothing to the Territory's upkeep; the

clear expressed intent of the legislators as set out

in Section 13 of the Act that the tax should be

collected for the year 1919; the date when the law

went into effect (May 1, 1919) ; the great difficulty

to get supplies to the collectors on account of the

shortness of the time, together with the fact that

the parties really affected by Section 8 of the Act

(the employers of labor) are not raising the ques-

tion as to insufficiency of notice, but on the other

hand have been guided by the rule of law to the

effect, that the action of a de facto tax collector,

who has been regularly appointed or elected, in the

collection of taxes, must be considered legal, (57

Cyc, 984 and cases cited), and should, we believe,

conclusively establish that the tax in question was

rightfully held out by the appellant and that the

same should be paid to the Territory of Alaska,

Respectfully submitted,

J. C. Murphy,

Attorney General for Alaska.
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This appeal brings to the consideration of the

court two questions: (1) The application of the

1919 Alaska poll tax law to men who are "within"

Alaska under the conditions shown by the record.

(2) The liability of the appellant association for

the tax of 1919, this involving consideration of

whether or not the requirements of the Act were

followed by the school tax collector for that year.

I.

This suit involves, directly, only the sum of $55,

being a tax of $5 for the libelant and $50 on ten



assigned claims of $5 each. The broad question is

whether or not this poll tax law is binding upon

some 20,000 men who annually go from San Fran-

cisco and other ports to Alaska as fishermen and

cannery laborers. The appellant association finds

itself subjected to two claims—one by the Terri-

tory, and the other by its employees—and it is its

desire that as far as possible the questions involved

may be finally determined b}^ this court on this ap-

peal.

The Act in question is not the first poll tax law

enacted by the Territorial Legislature. A somewhat

similar Act was approved May 1, 1913, and was

construed by this court in the case of Callakam v.

Marshall, 210 Fed. 230. The 1913 Act is given in

full in the opinion in that case. So far as concerns

the principal question here involved, the two Acts

are identical; section 1 in each Act being the same

with but two exceptions, viz., in the later Act the

tax is $5 instead of $4, and in the later Act there

is the new provision that the moneys collected shall

be deposited in a separate fund called the "School

Fund" and used for no other than school purposes.

The 1913 Act was held ineffective in the above

case for the year 1913, upon two special grounds,

neither of which applies to the instant case.

This resume of the legislative history of the Act

shows that it has always been contended by the

Legislature of Alaska that it had power to levy

a poll tax upon each male person within its borders,



and without specifieally providing that such per-

son must be an 'inhabitant of" or ''resident of"

or "domiciled within" the Territory. An examina-

tion of similar statutes in other jurisdictions dis-

closes that it has been customary to provide that

the tax should fall upon persons who were "resi-

dents", "inhabitants", etc. of that particular juris-

diction. This case requires consideration, appar-

ently for the first time, of the legality of a poll tax

law which does not so limit its operation.

It was held by the learned court below that the

tax was binding upon libelant and his assignors,

and the opinion is given o]i pages 55-61 of the

Apostles on Appeal. It will be noted that the court

reached its conclusion that persons who, like libelant

and his assignors, performed labor in the Territory

for a considerable period of time, acquired a suf-

ficient residence there to subject them to the tax-

ing power of the Territory. An analog}^ was drawn

between a tax on personal property temporarily

within a State and a poll tax.

That the imposition of a poll tax is a rightful

subject of legislation has been held from the earliest

times, and the power of the Legislature of Alas-

ka to pass such an Act was impliedly upheld by

this court in Alaska Pacific FisherieH v. Territorjf,

236 Fed. 52. It cannot successfully be claimed that

this Act is invalid because not uniform in its appli-

cation, in that it excepts from its operation cer-

tain persons and specifically limits the obligation

to male persons between the ages of 21 and 50. The



principle of uniformity does not apply to poll taxes.

Thurston County v. Tenino Stone Quarries^ 44

Wash. 351; Salt Lake City v. Wilson, 148 Pac.

1104; Pohl V. Chicago By., 160 Pac. 515. It is

therefore believed that the question upon which the

decision of this case must finally turn is whether or

not libelant had acquired such a permanency of resi-

dence in Alaska as would subject him to the tax.

As stated by the court below, it cannot be contended

that a mere sojourner within the Territory, or a

person who is simply passing through the Terri-

tory, would be subject to the tax. There must of

necessity be at least some attribute of permanency,

as that the person's presence in the Territory is

necessary in the pursuit of a vocation or business

there.

It is possible to determine with accuracy the facts

which caused libelant and his assignors to be

"within'' the Territory in 1919, because the rela-

tion between them and the Association was created

by a written contract which is in evidence here,

being carried up to this court as an original ex-

hibit. By this contract the men agreed to go in

a specified vessel from the port of San Francisco

to jSTushagak, Alaska, and "such other Alaskan

ports as the master may direct, and return to San

Francisco, California, for final discharge, either

direct or via one or more ports on the Pacific

Coast for a term of time not exceeding nine calendar

months"; that they were "to load and discharge all

cargoes and ballast, if required, and to work on



shore or in boats as the master or agent of the

Alaska Packers Association may direct, and subject

to the agreement attached". The attached agree-

ment, which was made a part of the shipping ar-

ticles, provides that the men engaged in the serv-

ices of the Association in the capacity of seamen,

fishermen, beachmen and trapmen, or for such other

duties as the superintendent of the cannery might

designate. The terms of the employment, such as

compensation, hours, etc., are set forth in detail. It

is provided (section 19) that all the men shall be

given "statement of Alaska account before vessel

sails for home port". Provision is made for medical

attention in case of sickness. The compensation is

based upon a fixed sum for the upward and down-

ward voyages and upon a price for each fish caught

and delivered to the Association.

This agreement makes it plain that the enterprise

called for a substantial employment which must be

performed within the Territory of Alaska. The

length of time necessarily varies somewhat with

the season, but it was stipulated ((pp. 52-54) that

the men signed their shipping articles in San Fran-

cisco in the early part of April, 1919, that they

arrived in Alaska in May and June, and that they

left Alaska on the homeward voyage from the 12th

to the 15th of August, arriving at San Francisco

in the latter part of August or the first days of

September; that the average duration of a season's

run of fish at this point in Alaska is thirty-five

days. The total actual employment, therefore (dis-



.6

regarding the contract period of nine months),

comprises, roughly speaking, the months of April

to September—a period of five months—of which

over three months were spent in Alaska. While in

Alaska the men live on shore in cottages or bmik-

houses.

It is important to note in this connection that

this employment is seasonal and that the men remain

in Alaska for the full salmon season. The nature of

the employment does not require any longer stay

in the Territory. Like all other seasonal labor it

admits of other employment for certain periods of

the 3'ear; but from the character of this employ-

ment, and the many years that the business has been

carried on, and the permanency of the employment

as indicated by the contract and the testimony, we
think this court may take judicial knowledge that

this work is probably the j^rincipal source of liveli-

hood enjoyed by the men, and that this, more than

any other single employment, is their main calling.

The court will also, we submit, judicially know

that the climate and conditions of life of Alaska

have not thus far permitted a large permanent

population, in the sense of people who reside there

all the year round. Work must be suspended for a

considerable period of the year, and anyone going

to Alaska to work knows that during the winter he

will probably return south. These facts must be

considered in determining the permanency of the

stay of the fishermen in this particular jurisdiction.



The court below, in upholding the tax, based it

upon the analogy of taxation upon personal prop-

erty brought into a State for temporary use. The

leading case of Kelley v. RJioads, 51 Pac. 593,

188 U. S. 1, was decided upon a special stipulation

as to the facts, but nevertheless recognized a liabil-

ity for such taxation.

The case of Fennell v. Pauley, (Iowa) 83 N. W.

Rep. 799, presented the question clearly. There a

resident of Missouri drove into Fremont County,

Iowa, a herd of cattle for feeding purposes, and

kept them in Iowa from December to April of the

following year, when they were taken back to Mis-

souri. The question presented was whether or not

these cattle were subject to a tax in Iowa, their

owner being a nonresident. The court said:

''We understand that property in transit

through the state cannot be taxed here, nor can
such as belongs to a nonresident, which is here
only as an incident of its transfer elsewhere.

To give the right to assess the personal prop-
ert}^ of a nonresident found within this state,

it must be located here with something like

permanency, or for some purpose other than

merely aiding its transit. The general rule is

that personalty is taxed where the owner re^

sides. * «- * But to this general rule there

are exceptions. Money in the hands of an agent

in this state for investment here is taxable in

this jurisdiction. * * * Certainly it can

make no difference that it is in possession of

the owner instead of an agent. These cattle

were here to be fed, in order to increase their

weight and vnhie for market. In this case there



regarding the contract period of nine months),

comprises, roughly speaking, the months of April

to September—a period of tive months—of which

over three months were spent in Alaska. While in

Alaska the men live on shore in cottages or biuik-

houses.

It is important to note in this connection that

this employment is seasonal and that the men remain

in Alaska for the full salmon season. The nature of

the employment does not require any longer stay

in the Territory. Like all other seasonal labor it

admits of other employment for certain periods of

the year; but from the character of this employ-

ment, and the many years that the business has been

carried on, and the permanency of the employment

as indicated by the contract and the testimony, we

think this court may take judicial knowledge that

this work is probably the principal source of liveli-

hood enjoyed by the men, and that this, more than

any other single employment, is their main calling.

The court will also, we submit, judicially know

that the climate and conditions of life of Alaska

have not thus far permitted a large permanent

population, in the sense of people who reside there

all the year round. Work must be suspended for a

considerable period of the year, and anyone going

to Alaska to work knows that during the winter he

will probably retui'n south. These facts must be

considered in determining the permanency of the

stay of the fishermen in this particular jurisdiction.



The court below, in upholding the tax, based it

upon the analogy of taxation upon personal prop-

erty brought into a State for temporary use. The

leading case of Kelley v. Rhoads, 51 Pac. 593,

188 U. S. 1, was decided upon a special stipulation

as to the facts, but nevertheless recognized a liabil-

ity for such taxation.

The case of Fennell v. Pauley, (Iowa) 83 N. W.
Rep. 799, presented the question clearly. There a

resident of Missouri drove into Fremont County,

Iowa, a herd of cattle for feeding purposes, and

kept them in Iowa from December to April of the

following year, when they were taken back to Mis-

souri. The question presented was whether or not

these cattle were subject to a tax in Iowa, their

owner being a nonresident. The court said:

"We understand that property in transit

through the state cannot be taxed here, nor can
such as belongs to a nonresident, which is here

only as an incident of its transfer elsewhere.

To give the right to assess the personal prop-

ert}^ of a nonresident found within this state,

it must be located here with something like

permanency, or for some purpose other than

merely aiding its transit. The general rule is

that personalty is taxed where the owner re^

sides. * '' * But to this general rule there

are exceptions. Money in the hands of an agent

in this state for investment here is taxable in

this jurisdiction. * * * Certainly it can

make no ditference that it is in possession of

the owner instead of an agent. These cattle

were here to be fed, in order to increase their

weight and value for market. In this case there



was something more than a temporary stop-

page of the cattle here. In principle, it was
the same as the investment of money in this

state, and we cannot see why they should not

be taxed here." Citing Maurer v. Cliff, 53

N. W. 1053.

Griggshjj Construction Co. v. Freeman, (La.)

32 So. 399, discusses this question at length. The

personal property sought to be taxed belonged to a

resident of Texas, and was taken to Louisiana to do

certain temporary construction work. The prop-

erty was assessed in Texas and a tax thereon paid

in that State. The court held that the fact that

the same property had been assessed in Texas did

not make the Louisiana tax double taxation; that

it is not double taxation within the constitutional

prohibition to tax the same property in any two

jurisdictions—a conclusion which is directly reached

by the Supreme Court of the LTnited States in

Coe V. Errol, 116 U. S. 524. As to the character

of the situs of the personal property in Louisiana, the

court held that the determinative factor was whether

or not the property was in Louisiana for "use",

as distinguished from "transit"; that the fact

that the owner intended to remove it at some future

time did not alter its situs as being then incor-

porated with the bulk of the property in the State

of Louisiana. This opinion (pp. 400-401) contains

instructive reasoning and cites authorities upon

the subject which are of value. Its conclusion may

perhaps be summarized by stating that if the

"main" purpose of the presence in a State of the



personal property is to devote it to a use in that

State, then it has a taxable situs there.

The leading case of Brotvn v. Houston, 114 U. S.

622, upheld a tax of Louisiana upon a cargo of

coal which was owned by a resident of Pennsyl-

vania, and which had been shipped b,y water to

New Orleans. It was held that although the coal

had not yet been removed from the barge, it had

become a part of the general mass of property of

the State of Louisiana. The fact that the goods

were the product of another State did not free

them from the liability of taxation in Louisiana,

because the coal had come '^to its place of rest, for

final disposal or use, and was a commodity in the

market of New Orleans". Thus the tax did not

interfere with interstate commerce. Brown v. Hous-

ton was specifically affirmed in Pittsburg ch Sotitli-

ern Coal Co. v. Bates, 156 U. S. 577.

Eoff V. Kennefck, 96 S. W. Rep. 986 (7 L. R. A.

(N. S.) 704). Here the assessor of Boone County,

Arkansas, assessed for taxation purposes certain

horses, tools, etc., which had been brought into

Arkansas by a construction company to build a rail-

road. The owner lived in Missouri. The court,

quoting from Pullman's Car Co. v. Pennsylvania,

141 U. S. 18, said:

''For the purposes of taxation, as has been
repeatedly affirmed by this court, personal prop-
erty may be separated from its owner; and he
may be taxed, on its account, at the place where
it is, although not the place of his own domi-
cil, and even if he is not a citizen or a resident

of the State which imposes the tax."



10

This case also considers when personal property

ceases to be in transit and becomes of such perma-

nency as will justify taxation in its new situs, and

concludes that since the construction outfit was not

in Arkansas for the purpose merely of transit

through that State, but was there chiefly, if not

solely, for use and profit to its owners, it was sub-

ject to taxation in the latter State. (Other cases

pertinent to the question, so far as it affects per-

sonal property, are given in the note to the case

last cited, 7 L. R. A. 704.)

Vide also

Wagfjoner v. WJialey, 505 W. 153;

Bv(hon V. Miller, 63 Pac. 21.

If, then, there is an analogy between the taxation

of personal property which is temporarily within

a jurisdiction other than its owner's domicile and a

capitatioji or poll tax, it must follow from the cases

cited that a person may, for taxation purposes,

acquire a residence or domicile, even though it be

temporary; that a secondary domicile may be recog-

nized for taxation purposes, as distinguished from

a permanent domicile in other relations. If such

conclusion is reached, it is submitted that the

liJ3elant and his assignors clearly come within the

class of persons who are subject to taxation in

Alaska, because they are not in that Territory in

transit, but are there for the purposes of gain in

the pursuit of their regular occupation.
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The decree of permanency which personal prop-

erty must have within the taxing jurisdiction is in

each case a question of fact rather than of law

{Finley v. PhiladelpJiia, 32 Pa. St. 381). The

degree of permanency of residence which a person

must have within the taxing jurisdiction is also a

question of fact, and must be determined from the

evidence in each particular case.

The cases, however, relating strictly to loersons

are not numerous, doubtless because the poll tax

statutes usually provide for a tax only as against

residents or inliabitants of the taxing jurisdiction.

The early case known as the Chinese Tax Cases,

14 Fed. 338, decided that certain Chinese laborers

who were brought into Oregon to engage in labor

upon a railroad, and who were on a certain day in

Eoad District No. 8 in Multnomah County, were

not residents in said district, within the meaning of

the statute, so as to make them liable to perform

road work therein. It was held that persons only

transiently in the road district were not within the

purview or operation of the statute, because the

statute used the word "residing", and the notice to

perform work, if not served personally, must be

left "at his usual place of abode". It was said:

"Personal taxes are generally imposed in the

place of one's domicile—the place of his fixed

habitation, without anv present intention of

removing therefrom. Storv, Confl. Laws, <S43;

Whart. Confl. Laws, <S$ 74, 80; Thorndike v.

City of Boston, 1 Mete. 242. But doubtless a

person may be a resident elsewhere than at the
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place of his domicile for such a length of time

and under such circumstances as to be liable

to personal taxes there. * * *

"It is not denied that the legislature may
provide that every person who is found in a

particular road district, on a certain day in the

year, shall be liable to do road work therein for

that year ; and, while it is not probable that any

such extreme measure will be resorted to, it

would be well to have some practical definition

of what constitvites a residence in a district

necessary to make one liable to do road work
therein.

'

'

In Ex parte White, 228 Fed. 88, there was con-

sidered a poll tax levied by the City of Portsmouth

upon the petitioner, which tax he refused to pay

on the ground that he was an officer of the United

States Army, having a residence in New York, but

temporarily stationed at Portsmouth. It was held

that the petitioner was not subject to the poll tax in

New Hampshire, because the statute imposed the tax

"upon every male inhabitant of the State". The

words "domicile" and "inhabitancy" were consid-

ered to be synonymous. The court, however, said

(p. 93)

:

"The idea of permanency and situs is recog-

nized in the tax laws with respect to property

in quasi situations of transit, and the property

principle has, of course, analogous bearing."

The residence in Portsmouth was considered to be

"a mere incident of his military status, and one

entire]V subordinate to his dutv to the government."
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This case, while denying the obligation of the peti-

tioner to pay the tax, recognizes that the question

in each case is one of fact as to the element of per-

manency, thus following by analogy the personal

property taxation cases.

A poll tax is defined as "a tax of a specific sum

laid upon the individual simply, without reference to

his property, business or employment" (Am. &
Eng. Ency. of Law, Vol. 27, p. 634) . The power of a

State or Territory to levy a poll tax must be con-

ceded, and this power is unrestricted save as it

maj^ violate the interstate commerce clause. The

other provisions of the constitution, and particularly

the fourteenth amendment, do not apply to a poll

tax. The power does not depend upon the person

taxed being a voter or a citizen; it may apply to

aliens as well as to citizens, and indeed in principle

should so apply, because it is presumed to be a pay-

ment made in consideration of the protection by

the laws of the government—a protection which is

extended over an alien as well as over a citizen. The

fact that the tax has been heretofore levied only

upon residents goes only to the question of legis-

lative policy, and not to the power of the Legislature.

The Legislature may, if it sees fit, levy a poll tax

in any amount upon any person regardless of his

or her majority, and regardless of whether or not

such person is domiciled within the taxing juris-

diction. The only limitation w^ould be as against

persons who are merely in transit.
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II.

The second question involved on this appeal is as

to whether or not the proper steps v^ere taken to

enforce the payment against libelant and his assign-

ors for the year 1919, so that the Association is

legally bound to the Territory to pay the tax.

The learned court below held in its supplemental

opinion that the steps taken by the school tax col-

lector were not sufficient, and therefore ordered a

decree in favor of libelant (Apostles on Appeal,

pp. 74-76).

This relates merely to the machinery provided by

the Act for the collection of the tax. Section 4 says,

in effect, that all persons subject to the tax shall pay

it within ten days after written or oral demand by

the school tax collector made between the first Mon-

day in April and the first Monday in August in each

year.

No demand was necessary to make the persons

named in the Act liable for the tax. The legislative

Act created this liability. The demand was neces-

sary only to establish delinquency and the subse-

quent penalty provided by section 5. We must

therefore assume that when the demand was made

by the school tax collector upon the appellant's

superintendent (p. 35) and by the Attorney General

(see telegram p. 31), there was a liability resting

upon the employees in question. The school tax

collector did not furnish the blank forms and receipt

books required by sections 8 and 10 of the Act, for
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the reason that they had not been furnished him by

the Treasurer of the Territory. The collector did,

however, look through the books of the Association

(p. 35) showing the names of each employee, and

when the statements of account were given the men

by the Association, as required by the contract, these

statements showed a char,<>:e of $5 for the poll tax in

each case (p. 36). The fishermen declined to go on

board the ship until the poll tax item was taken off

their statements (p. 37) and the item was accord-

ingly erased. It would seem that the only require-

ment that was not complied with was the failure to

furnish the , blanks. If the school tax collector

obtained from the original books of the employer the

same information that would have been furnished

him from the blanks, if thev were supplied, it would

seem that this conclusion was immaterial.

Since writing the foregoing we have received from

the Honorable J. C. Murphy, Attorney General of

Alaska a brief on this phase of the case, and we

shall therefore, with permission of the court, file

such brief in amplification of this argument.

Dated, San Francisco,

June 1, 1920.

Respectfully submitted,

Warren Gregory,

Chickering & Gregory.

Attorneys for Appellant.
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(The italics throughout this brief are ours.)

The allegations of the libel which are about all ad-

mitted, the stipulation as to certain facts, page 52, the

testimony of Macarthur, Williams and Graaf, pages 28

to 50 of Transcript, and the exhibits show the facts

herein.

Briefly, in April, 1919, libelant and his assignors, all

residents of the State of California, none of whom had

ever resided in Alaska, shipped on four different vessels

of the appellant, for an interstate and foreign fishing

venture, to Nushagak, Alaska, and return to San Fran-

cisco, the contract is an entire contract, and under it

they agreed to work as, seamen, fishermen, trap-men,

etc. One of the vessels called at a port in the State of

Washington and took a cargo for appellant's use in



Alaska, each of the men acted as a sailor on the way
to Nushagak; there they first unloaded the cargo taken

up, then went on shore and caught and canned salmon,

when that work was finished, fishing usually lasting

about 35 days, they loaded the canned salmon on the

different vessels and then sailed them to San Francisco

where the canned salmon was distributed to all parts of

the world, none being consumed in Alaska. All of the

earnings of libelant and his assignors were payable in

San Francisco, with the exception of $10.00 which was

payable after departure from Alaska and prior to ar-

rival in San Francisco.

Prior to the arrival of any in Alaska, and on May
1st, 1919, the Territory of Alaska passed the law in

question in this case, undertaking to levy a tax, called

a School Tax, in amount $5.00 on all persons within

the Territory on the ist day of April each year, and on

each person arriving after that day in each year, as to

the latter it being payable within thirty days after ar-

rival, or within ten days after a demand made by a

School Tax Collector.

No legal steps were taken to collect the attempted

levy for the year 1919, but it appears that when appel-

lant made up the statements required by the contract of

shipment, it charged the sum of $5.00 up against each

of its employees to cover the tax, each employee refused

to take such statements saying they would abide by what

the Shipping Commissioner in San Francisco decided

upon their return, he decided against liability of ap-

pellant's employees for the tax, but nevertheless when

paying off in San Francisco, appellant deducted the sum



of $5.00 from each of its employees to protect itself, and

this action was brought, the amount involved being

$55.00 the amount so deducted from libelant and his

ten assignors. Three days after the action was brought

the amount of $55.00 was sent by appellant from San

Francisco to the Treasurer of Alaska to balance the

amount sued for herein, it being sent without the knowl-

edge or consent of libelant or any of his assignors.

The case is important as the principles involved af-

fect the right of the whole of the populace of the United

States to travel free from tax from one place to another

in the same State, or from one State to another, or State

to a territory in the pursuit of business, commerce,

pleasure or for any other purpose.

ARGUMENT.

We do not think it will be questioned that a tax is

to be determined, not by the person or agency through

which it is collected, but by the subject upon which the

burden is laid, or falls.

The Supreme Court of the United States said, in a

case hereinafter cited:

"We must look, however, to the substance of

things, not to the names by which they are labelled,

particularly in dealing with rights created and con-

veyed by the Federal Constitution and finding their

ultimate protection in the decisions of this Court."

I.

Character of the Employment in this Case.

We do not think 20,000 men go to Alaska in the

fishing business each year. The Shipping Commissioner



testified to 2800 on page 29 of Transcript; others go

from Portland and Seattle, our information is that the

aggregate is less than 4000, and the employment is

neither seasonal nor the main calling of any of the

men. We have no doubt that in many instances the

same men go successive seasons. The whole matter is

covered by the allegations of Paragraph VIII of the

libel which are admitted in the answer. It is there al-

leged that between the months of September in one year

and the months of March, April and May the next

year, or maybe permanently as the men determine to

again ship for Alaska, libelant and his assignors work

on vessels sailing to ports in Oregon, Washington, Brit-

ish Columbia and other foreign ports. The employment

in this case was as follows: The Meta Nelson was

4 months and 15 days on the entire trip, the Bohemia

4 months and 24 days, and the Indiana and Star of

India 5 months and i day each. That ieaves an average

of a little over seven months for other work. We take

it that the main occupation of a man is that occupation

that he devotes the most of his time to, but of the aver-

age of a little less than five months engaged in the ex-

pedition, much the largest part of which was taken up

in actual sailing of the vessel and in ship's work, fishing

can claim but 35 days of the 365 days of a year.

We contend, however, that the men in question in

this case could at no time be considered within the Ter-

ritory of Alaska, the legal status of each was that of a

member of ship's crew, the legal situs of each was

California. Paragraph II of libel, the allegations of

which is expressly admitted. Each was bound to the



vessel from the time he signed to the time he was paid

off; their presence on shore was incidental and but a

part of the whole scheme of obtaining canned salmon

to be brought to San Francisco and distributed to dif-

ferent parts of the world. Without the salmon of course

the expedition could not have succeeded, neither could

it have succeeded without every other essential to

the undertaking, everything but the salmon was con-

tributed by California. The contract was purely a mari-

time contract, entered into before the United States

Shipping Commissioner, and the law applicable is as

follows:

In re Ross, 140 U. S. 453-472.

"By such enlistment he becomes an American
seaman—one of an American crew on board of an
American vessel—and as such entitled to the pro-

tection and benefits of all the laws passed by Con-
gress on behalf of American seamen, and subject

to all their obligations and liabilities."

The hiring in this case is contained in Shipping Arti-

cles and a contract attached, the Shipping Articles desig-

nate the hiring as follows:

"From the Port of San Francisco, California, to

Nushagak, Alaska, and such other Alaska Ports as

the master may direct and return to San Francisco,

California, for final discharge, either direct or via

one or more ports on the Pacific Coast, for a term
not exceeding nine calender months. * * *

"It is also agreed that crew to load and discharge

all cargoes and ballast, and to work on shore or in

boats as the master or agent of the Alaska Packers'

Association may direct, and subject to the agree-

ment attached."



We think the only part of the agreement material is

the following:

"Section i. The parties of the second part

hereby engage in the services of said Association

and agree and promise for the consideration here-

inafter mentioned to give their whole time and
energy to the business and interest of said Asso-
ciation and to work day or night (Sundays and
holidays not excepted) according to the lawful or-

ders of the captain, superintendent or whoever may
be in charge; that they will during the time that

they shall remain in the employ of said Association
work and labor in the capacity of

SEAMEN, FISHERMEN, BEACHMEN, TRAPMEN
also to work on boats, lighters, vessels and in can-
neries, salteries and^or in any other capacity, up and
down, and at and about the cannery or salting sta-

tion assigned to—as per specifications of this agree-
ment, and for compensation herein provided.

5i< 5p >fc :|C Jp 3jC

''Section 4. The time of service shall be from
the date of sailing from until return to San Fran-
cisco all on vessels to be designated by the Asso-
ciation except in case of shipwreck or necessitated
abandonment of the ship through stress of weather
or lawful discharge, then all wages shall cease at
the date of such casualty, except such men as arc
paid by the run. If such disaster occurs before
or after vessel has arrived at its destination in
Alaska, these men shall receive full run money."

There was no time during the engagement that the

men were not seamen liable to be ordered back to their

vessels, and permanency, or some permanency of situs

essential to taxing power is absent. There is nothing on
which to base any idea of permanency. In the case of

Grigsby Construction Co. v. Freeman, 32 Southern 399,



the tools and equipment had been shipped in and were

likely to stay in Louisiana at least a year. The Court

says in that case, on Page 401

:

"of property brought to remain in the state for a

short time only, it would seem harsh and unjust to

make it pay as much as if it was to receive or had
received an entire year of protection."

In this case none of the men had ever been to school in

Alaska and never intended to attend.

The Court in the above case further decided that as

to its being within the state it was not distinguishable

from the rest of the property in the state, except in the

intention of the owner to remove it at some future time

more or less distant and held that "its situs approached

nearer in permanency that in Kelley v. Rhodes."

In Brown v. Houston, 114 U. S. 622,

The coal had been shipped to Louisiana, to be sold

and used there, in so far as it was coal prior to consump-

tion it had reached a permanent abiding place.

The case of Robinson v. Langley, 18 Nevada 71, is in-

structive. In that case an attempt was made to tax a

circus. The Court said on page 73:

'Tn the sense of the statute, for the purposes of

taxation, it was not zvithin the state at the time of

the assessment. It was passing through the state

at the time of the assessment. It was here tem-

porarily in the ordinary course of business. * * "'•'

As well might this property have been taxed if for

the purpose of rest or health plaintiff had stopped

a few days in Washoe County. As well might a

resident of another state be taxed on his money
and teams if he comes on a visit, to remain a week
(cases cited).
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In State v. Englc, 34 N. J. Law 427, coal sent to New
Jersey to be distributed to other states was held non-

taxable.

In Pittsburg v. Southern Coal Co., 156, U. S. 577,

the coal was sent to Baton Rouge to be there sold and

consumed, and it was held taxable.

We agree with all those cases, and in none of those

cited in appellant's brief is there any contradiction of

our position. On the contrary each, where the facis

are analogous to this case, support our position.

In the case of Ex Parte White, 228 Federal Rep. 88,

we find a former poll tax law of New Hampshire identi-

cal in meaning with this one. It read:

"All male polls from twenty-one to seventy years

of age are liable to be taxed, except paupers, in-

sane persons, and others by special provisions of

law."

The Court says of the construction of that law% as fol-

lows, on Page 91

:

"Still, notwithstanding the sweeping terms of

the older New Hampshire statutes, if they were
the statutes upon which the present rights should
depend, it would hardly be urged that they
were intended to cover itinerant male persons who
happened to be in a given New Hampshire locality

on the day on which taxes are required to be as-

sessed, and this without regard to whether they
were in the military service or not.

"The reasonable view would be that the idea of

the right to tax a person presupposes some sub-
stantial element of permanency, and New Hamp-



shire judicial expression, and the judicial reason-

ing and expression elsewhere, are that way.

"The New Hampshire statutory right to tax

must, of course, be determined with reference t'.)

the constitutional provision which gives the Legis-

lature power to tax, and thus the statute of 1830

which did not use the constitutional designation of

all .the lijihabitants of and residents within the

state, but the designation of each male poll, was
construed by the justices, though dealing with a

question in respect to aliens, as having reference to

the constitutional term inhabitants and residents, as

used in their ordinary sense, and not as including

all residents, (cases cited).

II.

Tins Tax Imposes a Burden on the PRivriiEGE of

Entering Alaska.

The law in question here in so far as appellee and

his assignors are concerned, plainly levies a direct tax

upon the person of a non-resident for tJic privilege of en-

tering Alaska. Its wording is plain; nothing is con-

cealed about it. It is not like some laws that the courts

have held invalid on account of their indirect operation

upon a non-resident or non-taxable class or thing, or

where the law itself has levied it upon one who was not

within such class, but would undoubtedly pass the bur-

den on to one in the non-taxable class. We do not have

to look for any nice distinctions in this law. It is direct

and reads, in so far as what we are now calling the

Court's attention to it, as follows:

"Sec. 4, * * * and all persons arriving in

the Territory of Alaska after the first Monday in

the month of April shall pay said tax within thirty

(30) days after such arrival; PROVIDED, fur-
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ther, that all persons subject to said tax shall pa\

the same within ten (lo) days after a written or

oral demand by the said School Tax Collector

made within the period between the first Monday
in April and the first Monday in August in each
year."

Section 5 imposes a penalty of $2.00 for failing so to

pay it, and Section 6 makes such failure a misdemeanor

punishable by a fine of not more than $25.00 or im-

prisonment not to exceed one month. Section 13 im-

poses the tax upon all persons within the Territory at

the time of its passage and approval, and,

"as to all persons arriving in the Territory after

the passage of this Act, as elsewhere in this Act
provided." * * *

That language evidently referring back to the lan-

guage of Section 4 above quoted.

The case of Crandall v. the State of Nevada, y^) U. S.

35, decides squarely against the right of a locality to

enforce such a law against a non-resident. In that case

the State of Nevada levied a capitation tax upon every

person leaving the state, by any railroad, stage coach,

or other vehicle, etc.

The tax was levied upon the carrier, the Supreme
Court said that made no difiference as he would add it

to the fare, and the burden would fall upon the passen-

ger, the only difference between that case and this. Is

that here the men left the Territory at the same locality

they entered it. We think that would make the presump-

tion stronger against this tax, nor can we think that fact

would afifect the principles involved, as in the Crandall

case, if a passenger went from California to Nevada and
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entered that state at the state Hne and went from there

to Reno or elsewhere and desired to return to Cahfornia,

he would have to return by the ordinary lines of travd

and leave the state at exactly the same place that he

entered. However, the tax would have to be paid.

The Supreme Court, speaking through Mr. Justice

Miller says on page 38.

"The question for the first time presented to the

Court by this record is one of importance. The
proposition to be considered is the right of a state

to levy a tax upon persons residing in the state who
may wish to get out of it, and upon persons not

residing in it who may have occasion to pass

through it."

As to the latter class mentioned it is purely a case of

whether permanency of residence was intended.

The Court further says on Page 44

:

"But if the government has these rights on her

own account, the citizen also has correlative rights.

He has the right to come to the seat of government

to assert any claims he may have upon that gov-

ernment, or to transact any business he may have

with it. To seek its protection, to share its offices,

to engage in administering its functions. He has'

a right to free access to its seaports, through zvJiich

all the operations of foreign trade and commerce
are conducted, to the sub-treasuries, the land of-

fices, the revenue offices, and the courts of justice

in the several states, and this right is independent

of the will of any state over whose soil he may pass

in the exercise of it."

We submit that the men in this case had a right to

free access to the seaports of Alaska in the operation of

interstate or foreign trade and commerce. The Court
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then quoting from the dissenting opinion of Chief Jus-

tice Taney in the passenger cases, his dissent being upon

the ground that a state had the right to levy a tax upon

a person coming from a foreign country, but not one

entering from another state or territory. Page 49 of the

Crandall case, says:

"We are all citizens of the United States, and as

members of the same community must have the

right to pass and repass through every part of it

without interruption, as freely as in our own states.

And a tax imposed by a state, for entering its terri-

tories or harbor's, is inconsistent with the rights

which belong to citizens of other states as members
of the Union, and with the objects which that Union
was intended to attain. Such a power in the states

could produce nothing but discord and mutual irri-

tation, and they clearly do not possess it."

If the Territory of Alaska had the power to collect

$5.00 in this instance they would have the right to col-

lect a tax of $1000.00 and thus effectually destroy all

commerce between itself and other localities. They could

by such actions effectually prevent any member of the

community of the United States or elsewhere from vis-

iting its territory at all, and thus enjoy the privileges,

whatever they may be, that presence in Alaska may

bring to the exclusion of the whole world, while the rest

of the world would not so deny such privileges to those

permanently domiciled in Alaska. We submit that no lo-

cality has it within its power to thus restrict trade and

commerce between the territory controlled by the United

States, or between that territory and foreign countries.

The case of State Treasurer v. P. M. B. R. R. Co.,

J Houston (Del.) 158 is similar to the Crandall c:'se.
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The court says in that case on Page 199:

''and under the authority of the Nevada case we
must hold it to be inoperative and void, so far as

it affects passengers entering into, departing from,

or passing through the state."

We can see no distinction between a passenger "enter-

ing into a state" and a seaman doing Hkewise.

Section 4 of the act in question is plain. It places a

tax of $5.00 on every person who enters the territory

and remains there 30 days or 10 days after demand made

for payment, and is clearly a tax for the privilege of

visiting the Territory and remaining such lengths of

time, laid upon tourists and others whose business may

call them there. The wording of the act and opposing

briefs herein show clearly that that was the intent of

the Legislature of Alaska in passing this law.

III.

Taxes Are Never Collectable From Persons or

Property That is but Transiently in

AND Does Not Abide in the

Taxing District.

Tax laws on property usually designate the taxable

property as "all property in the state" or "zvithin the

state." That language is broad enough to cover tran-

sient property. Each county as a rule is given the right

to tax the property within the county, persons are taxed

for road tax. Alaska has a poll tax upon voters iti

municipalities independent of this tax. As to the mean-

ing of "within," or "in," it can mean nothing else than
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permanently "in" or "within," otherwise each county

in a state would have the right to tax an automobile,

or other vehicle that passed through it, or exact a road

tax from each occupant of the automobile, and states

Vvoald have the right to collect the siir.e tax from pas-

sengers on a railroad train.

The decisions are uniform, that neither persons nor

property that does not abide in the taxing district is

taxable.

In the case of St. Louis v. The Ferry Company, 1

1

Wallace 423, the legislature of Missouri had given the

the City of St. Louis the power to tax all property

zvithin the City of St. Louis. A ferry company residing

and incorporated under the laws of Illinois, operated a

line of steamers to St. Louis, and the latter city imposed

a tax upon the steamers, claiming they were within the

city, as they undoubtedly were many times a day. The

Supreme Court of the United States said:

Page 430. "Where there is jurisdiction neither

as to persons nor property, the imposition of a tax:

would be ultra vires and void. If the legislature of

a state should enaact that the citizens or property
of another state or country should be taxed in the

same manner as the persons and property within
its own limits and subject to its authority, or in

any other manner whatsoever, such a law would be
as much of a nullity as if in conflict with the most
explicit constitutional inhibition. Jurisdiction is as
necessary to valid legislation as to valid juris-

diction.

"Their relation to the city was merely that of

contact there, as one of the termini of their transit

across the river in the prosecution of their business.
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The time of such contact was limited by the city

ordinance. Ten minutes was the maximum of the

stay they were permitted to make at any one time.

The owner was, in the eye of the law, a citizen of

that state, and from the inherent law of its nature

could not emigrate or become a citizen elsewhere.

As the boats were laid up on the Illinois shore when
not in use, and the pilots and engineers who ran

them lived there, that locality, under the circum-

stances, must be taken to be their home port. The\'

did not so abide zvithin the city as to become incor-

porated with and form a part of its personal

property."

The plain meaning of that decision is that taxation

is limited to the place of a permanent situs or abode.

In the case of Hays v. Pacific Mail Steamship Co.,

17 Howard 596, it appears that steam vessels owned

in New York, plyed between San Francisco and Pan-

ama. They never left the Pacific Ocean, were repaired

at Benicia. Still the Supreme Court said:

Page 598. ''She was within the jurisdiction of

all or any of them temporarily and for a purpose

wholly excluding the idea of permanently abiding in

the state, or changing her home port. We are satis-

fied that the state of California had no jurisdiction

over these vessels, for the purpose of taxation.

They zvere not property abiding zvithin its limits

so as to become incorporated zvith the other per-

sonal property of the state, they zvere tJiere but

temporarily, engaged in lawful trade and com-

merce with their situs at the home port, where the

vessels belonged: and where the owners were li-

able to be taxed for the capital invested and where
the taxes had been paid."

In the case of Dezvey v. Des Moines, 173 U. S. 194.

Dewey, a non-resident of Iowa,. owned some real prop-
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erty in Des Moines, a tax was levied upon it for street

work. The tax or assessment exceeded in amount the

value of the property. It was sold and a deficiency re-

mained. Under the law of Iowa the owner was liable

for the deficiency and it was sought to collect it from

Dewey. The Supreme Court of the United States held

that the collection could not be made under the authority

of Pennoyer v. Ncif, and also that no tax could be col-

lected from a non-resident, saying on

Page 204. "the power to tax is, however, lim-

ited to persons, property and business within the

state and it cannot reach the person of a non-resi-

dent.—State Tax v. Foreign-Held Bonds, 15
Wallace, 300-319. In Cooley on Taxation, ist Ed.

p. 121, it is said that " a state can no more subject

to its power a single person or a single article ol

property whose residence or legal situs is in another
state than it can subject all the citizens or all the

property of such other state to its powers.
"These are elementary propositions but they are

referred to only for the purpose of pointing out that
a statute imposing a personal liability upon a non-
resident to pay such an assessment as this, oversteps
the sovereign power of a state."

In the case of State Tax on Foreign-Held Bonds, 15

Wallace 321, the Court approving and quoting from

Malthy v. Reding and Columbia R. R. Co., 52 Pa. St.

140, says:

"It is undoubtedly true that the legislature of
Pennsylvania cannot impose a personal tax upon
the citizens of another state, but the common prac-
tice is to tax property within the jurisdiction which
belongs to non-residents. There must be jurisdic-

tion over either the property or person of the owner
else the power cannot be exercised."
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The case of the State Tax on Foreign-Held Bonds

was decided upon the doctrine that the taxable situs of

personal property is the residence of the owner. The

Maltby case decided the same thing, but held that in that

case the situs of the property was in Pennsylvania.

In the case at bar, the vessels appellee and his assign-

ors went to Alaska in were not taxable there, neither

was her cargo. If they had owned the vessels they could

not have been made to pay taxes on them. It is the

same with any other article of personal property any

of them might have possessed in Alaska during 19 19.

Watches, jewelry, money, no matter what it might have

been, could only have been taxed in California. Their

persons must possess the same privilege as their prop-

erty.

In the Passengers Cases, 7 Howard 48, U. S. 282,

the Supreme Court says, on *Page 407:

"If this power to tax passengers from a foreign

country belongs to a state, a tax, on the same prin -

ciple, may be imposed on all persons coming into or

passing through it from any other state of the

Union. And the New York statute does in fact lay

a tax on passengers on board of any coasting vessel

which arrives at the port of New York, with an

exception of passengers in vessels from New Jer-

sey, Connecticut and Rhode Island, who are re-

quired to pay for one trip each month. All other

passengers pay the tax every trip. If this may be

done in New York, every other state may do the

same, on all lines of our internal navigation. Pas-

sengers on a steamboat which plies on the Ohio,

the Mississippi, or on any of our other rivers, or on

the Lakes, may be required to pay a tax imposed at

the discretion of each state within which the boat
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shall touch. And the same principle will sustain

a right in every state to tax all persons who shall

pass through its territory on railroad cars, canal-

boats, stages, or in any other manner. This would

enable a state to establish and enforce non-inter-

course with every other state.

"The officers and crew of the vessel are as much
the instruments of commerce as the ship, and yet

they are taxed under this health law of New York
as such instrument."

We can find no difference between the principles of

that case and this.

In the case of On Yuen Hai Co. v. Ross, 8 Sawyer

384, an attempt was made to collect a capitation tax from

a gang of Chinese working at railroad construction in

Oregon, and it was held that they were not liable, the

Court holding in effect that they were non-residents,

and a non-resident could not be taxed.

The law in that case expressly laid the tax on resi-

dents, but the Court seems to have held it made no differ-

ence. Most capitation taxes are expressly laid on resi-

dents ; that, however, simply shows that the legislatures

who have so laid them, understand that they cannot

lawfully lay them on any other person. The law seems

to be uniform on that point.

Desty on Taxation, Headnote to Sec. 4, Page 302

:

"Capitation taxes may be imposed on inhabitants

of the state even though they be aliens, but they

cannot be imposed on non-residents."

Short V. the State, 29 Lawyers' Reports, Ann. 404

:

"The place of the imposition of Poll Taxes is
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universally held to depend upon the domicile of the

person upon whom they are imposed."

Wharton on Conflict of Laws, Sees. 47-81

;

Story on Conflict of Lazvs, Sec. 43

;

City of Oakland v. PV hippie, 39 Cal. 112:

"If it had appeared that she was only in transitu,

or there for temporary commercial purposes, the

case would come fully within the principles an-

nounced in People v. Miles (35 Cal. 282), in which

we' held that personal property thus transiently

within the county could not there be taxed; but

should be taxed in the county in which the owner

resided."

People V. Niles, 35 Cal. 282

:

"It must appear that the property is being to

some extent kept or maintained in such county, and

not there casually or in transitu, or temporarily in

the ordinary course of business or commerce."

People V. Tozvnsend, 56, Cal. 633, Page 636:

"But to render taxation uniform, it is essential

that each taxing district should confine itself to the

objects of taxation within its limits. Otherwise,

there may be duplicate taxation, and consequent in-

equality."

Then quoting from Wells v. City of Weston, 28 Mo.

385:

"The Supreme Court of Missouri deny the right

of the legislature to subject property located in one

taxing district to taxation in another, upon the ex-

press ground that it is in substance the arbitrary

taxation of the property of one class of citizens for

the benefit of another class. * * * As the very

purpose of instituting government is the protection

of the citizen in his person and property, power to

violate these rights would seem to be quite beyond
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the lawful authority of any government; and cer-

tainly the legislative department of this government
cannot arbitrarily take the property of one citizen

and give it to another, and of course cannot author-
ize others to do so."

See also:

Preston V. City of Boston, 12 Pickering 12;

Opinions of the Judge, i Metcalfe 580;
Merriman v. Stozver, 43 Maine 497

;

Morgan v. Packham, 16 Wallace 479;
Brown v. Maryland, 12 Wheaton 419-447;
Metropolitan Life Ins. Co. v. Nezvark, 62 New Jer -

sey Law 74;

State V. Potter, 27, New Jersey Law 517;
Board of Assessors v. Nezv Orleans, 216 U. S. 517.

In concluding this branch of our brief, we respect-

fully call the Court's attention to the fact that this tax

is one expressly laid for the benefit of another. Tt is

alleged in the libel, and not denied, that none of the

men ever attended school in Alaska, and it appears in

the testimony of Williams, page 41, that the nearest

school, except schools for Indian children, supported by

the United States Government, is 600 or 700 miles away,

except that at Unalaska, an island in the Behring Sea.

and that is 300 or 400 miles away. The whole theory

of taxation is based upon the presumed benefits. A non

resident receives no benefit, and is therefore not taxed

for that reason, independent of the fact that it would

lead to double taxation, and taxation without any right

of choice of the members of the legislature that levied

the tax, taxation without any possible right of represen-

iation. Alien residents can generally become citizens if
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they wish and thus secure representation ; a non-resident

in the Territory temporarily in the pursuit of business

cannot do so.

IV.

The Legislature of Alaska Could Not Make Ap-

pellant Pay This Tax.

Appellant is a California corporation. It could not at

any time be present in Alaska. It might have an agent

there, but as to itself it could be present nowhere but in

California.

The contract of hiring in this case was made in Cali-

fornia. It was an entire contract and was only fully

performed when those who signed it returned to this

state. None of the earnings were payable, with the

exception of $10.00, except in San Francisco. The con-

tract reads:

"Sec. 5. All moneys earned to be payable in San

Francisco, after the return of the expedition, except

the sum of TEN DOLLARS ($10.00) which is to

be paid on the homeward voyage to each man sign-

ing this agreement."

The Supreme Court of the United States has de-

cided squarely that a state cannot tax or affect a con-

tract payable in another territory.

State Tax on Foreii^n-Hcld Bonds, 15 Wallace

300:

Syllabus: "The tax laws of a state have no

extra-territorial operation, nor can any law of a

state inconsistent with the terms of a contract, made
or payable to parties out of the state, have any
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effect upon the contract whilst it is in the hands of

such parties or other non-residents of the state."

Appellant was entirely without authority to pay the

amount in question in this case. As to Alaska itself,

it was without power to make or require appellant to

pay money in Alaska on account of another person when

it owed him nothing, and might never owe him any-

thing. A breach of the contract by any of its employees

would have forfeited all right to pay in San Francisco.

No one can be made to pay money on account of an-

other, either in advance of the time he owes the money,

or when he may be in such a position as to leave it in

doubt that he may ever owe him anything, and a demand

for the payment of an Alaska tax made in San Francisco

has no effect whatever.

V.

Interstate Commerce Would Pay This Tax so it

Imposes an Unlawful Burden Thereon.

There can be no difference between the subjects of

interstate commerce. If the goods are exempt any in-

strument of the same commerce is exempt. That has

been held in many cases where drummers have been

attempted to be taxed.

The expedition in this case was to obtain salmon for

interstate and foreign commerce. There was no stop-

page of transit. The vessels were there to receive the

cargo. They went to Alaska for that purpose, and ac-

complished the purpose by bringing salmon here.

It would seem strange if the salmon itself as a subject

of interstate commerce was not taxable by the Territory.



23

that a man who went to Alaska expressly to get it would

be taxable. The vessels were not, and there is no at-

tempt to collect a tax from anything else. But Con-

gress, while it levied a poll tax on electors in incorpor-

ated towns in Alaska, page 6i6 of the Codes or Laws of

Alaska, passed by Congress, it never at any time under-

took to levy a general poll tax on every person who

might want to temporarily visit the Territory.

The law is clear on what interstate and foreign com-

merce is, Coe V. Erroll, and the case cited in appellant's

brief have all been expressly distinguished in the fol-

lowing authorities.

In the case of Kelley v. Rhodes, i88 U. S. i, whicli

authority must be taken as the final declaration of the

law on Sheep Grazing, we find on page 5 the following:

"The substance of these cases is that, while the

property is at rest for an indefinite time awaiting

transportation, or awaiting a sale at its place of

destination, or at an intermediate point, it is subject

to taxation, but if it be actually in transit to another

state, it becomes the subject of interstate commerce

and is exempt from local assessment."

Coe V. Erroll says

:

"Until actually launched on its way to another

state or committed to a common carrier for trans-

portation to such state, its destination is not fixcil

and certain; it may be sold or otherwise disposed

of within the state, and never put in course of

transportation."

None of those uncertainties existed in this case. It is

expressly alleged in the libel, and it is admitted in the

answer, that the salmon was to be taken to San Fran-
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Cisco for distribution to all parts of the world, and none

of it was to be used in Alaska.

In the case of Louisiana R. R. Coiinnission v. Texas

P. R. R., 229 U. S. 336, staves had been cut in Louisiana

for shipment to a foreign port and had reached New-

Orleans. The Supreme Court, on Pages 341-342, says:

"The staves and logs were intended by the ship-

pers to be exported to foreign countries, and there

was no interruption of their transportation to their

destination except what was necessary for trans-

shipment at New Orleans."

In the case of Western Oil Refining Co. v. Lipson,

244 U. S. 348, a tax was laid upon the privilege of ship-

ping and selling oil. It was called a privilege tax, and

it was held that it could not be enforced against those

who handled interstate oil.

There is no doubt this was interstate and foreign

commerce, and the earnings of men engaged in such

commerce would have to pay this tax. If it was ad-

vanced in amount, wages to cover it would be demanded

and the burden increased. The law upon the subject is

shown in the following authorities.

Robins v. Shelby Taxing District, 120 U. S. 489:

494. "In a word, it may be said, that in the

matter of interstate commerce the United States

are but one country, and are and must be subject

to one system of regulations, and not to a multitude

of systems. The doctrine of the freedom of that

commerce, except as regulated by Congress, is so

firmly established that it is unnecessary to enlarge

further upon the subject. In view of these funda-
mental principles, which are to govern our decision.
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we may approach the question submitted to us in

the present case; and inquire whether it is compe-

tent for a state to levy a tax or impose any other

restriction upon the citizens or inhabitants of other

states, for seUing or seeking to sell their goods in

such state before they are introduced there. Do
not such restrictions affect the very foundation of

interstate trade?" * * *

495. "But how is the merchant or manufacturer

to secure such orders? If he may be taxed by such

states for doing so, who shall limit the tax ? It may
amount to prohibition. To say that such a tax is

not a burden upon interstate commerce, is to speak

unadvisedly and without due attention to the truth

of things."

Page 497. "Interstate commerce cannot be taxed

at all, even though the amount of the tax should be

laid on domestic commerce or that which is carried

on solely within the state. This was decided in the

case of The State Freight Tax, 15 Wallace 282."

Stockard v. Morgan, 185 U. S. 27;

Caldzvell v. North Carolina, 187 Id. 622;

Dosier v. Alabama, 218 Id. 124;

Stewart v. Michigan, 232 Id. 348.

In the similar case of Crenshazv v. Arkansas, 22'j

U. S. 390, the Court says, on Page 400:

"We must look, however, to the substance of

things, not to the names by which they are labelled,

particularly in dealing with rights created and con-

served by the Federal Constitution and finding their

ultimate protection in the decisions of this court."

It is elementary that tax laws must be strongly con-

strued against the tax. Such a construction is not

necessary, however, to determine that this tax is ex-

pressly laid to tax those who go temporarily to Alaska.

The language of the Act itself says so.
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We find nothing in the case of Alaska Fisheries v.

Territory, 236 Fed. 52, that conflicts with the foregoing.

The sole question involved in that case was whether a

license tax upon persons using fish-traps was within

the power of the legislature of Alaska. Given by the

language authorizing it to levy "other and additional

taxes" on business in Alaska, the decision itself shows

that the fish-traps were part of the permanent property

of the Territory and the business also apparently per-

manent.

VI.

This Tax is Not Uniform Upon the Same Class of

Subjects.

Section 9 of the Organic Act of Alaska reads:

"All taxes shall be uniform upon the same class

of subjects and shall be levied and collected under
general laws and the assessment shall be according
to the actual value thereof."

The law itself divides the persons upon whom the

tax bears into two classes. One, those who are in the

Territory on the first Monday in the month of April of

each year, and "all persons arriving in the Territory of

Alaska after the first Monday in the month of April."

Appellee and his assignors arrived after the first Mon-

day in the month of April, so they belong to non-resi-

dent class. In other words, the law divides the class

into two distinct classes—residents and non-residents.

Appellee and his assignors were non-residents. As to

the latter, a person there arriving and staying nine days

would not have to pay the tax at all, even if demand was
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made. If no demand was made a person arriving and

staying 29 days would not be required to pay the tax,

while one staying 31 days would. If demand was made

a person staying 1 1 days would be liable for the tax and

subject to imprisonment, and one staying nine days

would not, and a person arriving after the first Monday

in the month of August and staying until the first

Sunday before the first Monday in the month of April

the next year would not pay the tax at all. We submit

that the tax is not uniform on non-residents.

VII.

The Method of Collection is Not Due Process of

Law.

The Organic Act reads that ''all taxes shall be * * *

levied and collected under general laws." The language

following as to assessment being according to the ac-

tual value, seems to point to the fact that the power

seems to be limited to assessments on property, but how-

ever that may be, the method of collection prescribed is

special, not general, and is clearly unconstitutional.

Section 9 gives the School Tax Collector the power to

seize and sell the personal property of the employer for

a debt of his employee, then the employer may owe him

nothing. The only test is, has the employee paid ? The

usual method of procedure in the collection of poll taxes

is for the collector to appear in the employer's ofiice on

pay day and collect from the employee as he is paid.

The only other way would be for the State to sue the
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to intervene and contest the tax.

Thurston County v. Teninio Stone Quarries, 87 Pa-

cific 257.

This seems to be the only reported decision upon the

question.

VIII.

The Method Prescribed for the Collection of Tax

Must be Strictly Followed.

The law on that subject, and we state in reply to the

brief of the learned Attorney General of Alaska that :;

taxing power may prescribe any reasonable mode of

collection, but whatever mode they do prescribe must be

strictly followed. The method as to the collection from

an employer in this case is set forth in Section 8. None

of the steps were taken, and under the decision of this

Court in Callaghan v. Marshal, 210 Fed. 230, the tax

could not be collected for the year 19 19, and it was the

evident intent of the legislature of Alaska that it should

not be collected during that year. The law was passed

May 1st and requires a publication on or before the ist

Monday of April. That publication was a part of the

levy, and it appears by the testimony of Williams and

Graaf, Pages 37 and 50 of Transcript, that the blank

forms required by Sections 8 and 10 had not been re-

ceived by the School Tax Collector as late as August.

Section 10 requires that they should be delivered in

April. Section 13 applied to the year 1919, but nothing

had been done as late as August.
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The law on the methods of collecting taxes is as fol-

lows:

Cooky on Taxation, 3rd Edition, Page 899:

"A sovereignty will provide such methods for

the collection of its revenues as are suitable to the

various taxes laid, and its discretion is only limited

by constitutional principles. The method pre-

scribed by statute is in general exclusive, and, un-

less a contrary intent can be gathered from the

statute, it must he followed, strictly; for the power
which seeks to collect a tax must show clear au-

thority to do so."

U. S. V. Trucks AD., 27 Fed. 546 and 28 Fed. 846;

People V. Ballerno, 99 Cal. 598.

In conclusion we beg to state that we concede revenue

is necessary to carry on governmental affairs, but

Alaska must collect revenue the same way as others

collect it. The burdens of government invariably fall

upon those who select the locality as their permanent

home. As to schools, if the population is small, the

needs must be small. Each locality bears its own bur-

dens in that respect. We suppose hundreds of thou-

sands of people arrive in New York each year, stay but

temporarily and leave. A vast number come to Califor-

nia, but we have never before heard of any locality that

asked visitors to bear any of the expenses of governmenr.

The United States Government supported all of Alaska's

schools up to 1914, when Alaska obtained an Act or

Congress passing the burden to it. Having assumed

the burden they must bear it, and not ask others who are

not in any way benefited to bear a part of the burden

that belongs wholly to the residents of Alaska. It is
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enough that a person is Hable to bear the expenses of

government where he Hves, without making him liable

wherever he may temporarily go. Supposing California

levied a tax upon all persons arriving in the state for

the benefit of its schools. It would immediately be

called double taxation and the imposition of a burden

without any benefit, independent of its being a tax upon

the privilege of entering the state. In this case, how-

ever, it imposes a burden on interstate commerce. No
other locality has even attempted such a burden, and we

are sure no other would attempt it. We therefore sub-

mit that judgment should be for the appellee.

H. W. HUTTON,
Proctor for Appellee.










